



BMPL4009 Criminal Law – Assignment 1


What changes did the Coroners and Justice Act (2009) make to the defence of diminished responsibility? Did the amendments change the law in this area for the better?




Steffan Williams (2203204)


	The defence of diminished responsibility has a long, significant history in English and Welsh law, and has its roots in the M’Naghten Rules, which were established in 1843 following the acquittal of Daniel M’Naghten on the grounds of insanity for the murder of the Prime Minister’s private secretary. The M'Naghten Rules established that a person could not be held responsible for a crime if, at the time of committing the act, they were "labouring under such a defect of reason, from a disease of the mind, as not to know the nature and quality of the act he was doing, or, if he did know it, that he did not know he was doing what was wrong" (Hansard, 1843). The rules were later codified in the Trial of Lunatics Act (1883), which allowed defendants to plead insanity as a defence to a criminal charge. The defence of diminished responsibility is one of three partial defences to murder, with the other two being the loss of control, and killing in pursuance of a suicide pact. As these are only partial defences, their use does not completely absolve the defendant of guilt (Crown Prosecution Service, 2022). The defence allows a person to be convicted of a lesser offence than murder if it is considered that their mental state at the time of the offence was impaired by a recognised medical condition. Successful use of the defence of diminished responsibility can reduce the defendant’s conviction from murder to manslaughter. The defence was first used in the case (R v Byrne, 1960), where the defendant had killed a girl in a hostel and mutilated her body. The defendant argued that he was suffering from an abnormality of mind, and killed the girl due to irresistible impulses that were out of his control. The defence of diminished responsibility was then codified in the Homicide Act 1957 (Adebajo, 2012). However, the defence has been subject to criticism over the years for its narrow application and lack of clarity surrounding its requirements. In response to the criticism, the Coroners and Justice Act 2009 made significant changes to the defence of diminished responsibility. It can be argued that the changes made were necessary and has improved the law in this area for the better.
	Probably the most impactful change made by the Act was the removal of the requirement that the defendant’s abnormality of mental functioning be caused by a recognised medical condition. Prior to this change, the use of the defence of diminished responsibility was limited, and the change was intended to widen the application of the defence and make it more accessible to defendants (Ryan, 2011). Before the change was made, defendants had to prove that their abnormality of mind was caused by a recognised condition such as schizophrenia or depression. This requirement was seen as overly restrictive and prevented some defendants with mental health conditions that were unrecognised by the Homicide Act (1957) to use the defence (Phillips, 2013). The removal of the requirement for a medical condition to be recognised was a controversial change, with some critics arguing that the change to the defence of diminished responsibility could lead to it being overused or used too broadly (Roberts, 2011). However, the intention of the government was to ensure that any defendant suffering from mental health conditions could have access to and use the defence, regardless of the specific cause of their condition. The Law Commission had previously called for the requirement for a medical condition to be recognised, therefore the change was also consistent with the Law Commission’s recommendations (Law Commission, 2006). 
	Another significant change made by the Coroners and Justice Act was the introduction of a new test for the defence of diminished responsibility. The new test required the defendant to show that their abnormality of mental functioning had substantially impaired their ability to do one of three things; to understand the nature of their conduct, to form a rational judgement, or to exercise self-control (Pemberton, 2015). This was similar and was derived from the previous test for diminished responsibility, where the defendant had to show that their abnormality of mental functioning had caused a ‘state of mind’ that would subsequently diminish their responsibility for the offence (Phillips, 2013). The government’s intention whilst implementing this change was that the test would be more objective and would be easier to apply than the old test. A common theme in reforming the law is that legislation must keep up with the advancement of our knowledge in different areas, and the new test was designed to reflect the advances in our understanding in mental health conditions and the way it affects a person’s behaviour. However, some critics believed that the new test and changes did not go far enough to address the problems with the old test for diminished responsibility (Thomas, 2014). For example, the new test still required the defendant to prove their abnormality of mental functioning substantially affected their behaviour. This could be difficult to establish in cases where the defendant had a complex mental health condition or where their behaviour was influenced by a range of factors (Zhang, 2006). 
	 The implementations that the Coroners and Justice Act 2009 brought to the Homicide Act 1957 included changes to the sentencing of defendants who were convicted of manslaughter on the grounds of diminished responsibility. Prior to the change, such defendants were subject to a mandatory life sentence, which was the same for those who were convicted of murder (Rush, 2011). However, the Coroners and Justice Act introduced a new discretionary sentence of imprisonment for a term of years, which could be imposed if the judge considered it appropriate (Ryan, 2011). It was said that this change was well needed, as the change was made to reflect the fact that defendants convicted of manslaughter on the grounds of diminished responsibility were less culpable than those convicted of outright murder. The change imposed to sentencing by the Coroners and Justice Act was generally welcomed by commentators as a positive step towards a fairer and more proportionate criminal justice system (Pemberton, 2015). However, some critics argued that the new law, where judges could charge a discretionary sentence if they deemed it appropriate was not enough, and that defendants convicted of manslaughter on the grounds of diminished responsibility should be subject to a separate sentencing regime altogether (Thomas, 2014). 
	To summarise, the implementation of the Coroners and Justice Act 2009 brought about significant and much-needed changes to the defence of diminished responsibility (Herring, 2018; Pemberton, 2015). The previous requirement for a recognised medical condition was removed, thereby making it more accessible to defendants who may not have met the strict diagnostic criteria in the past (Herring, 2018; Ryan, 2011)The introduction of the new test was aimed at simplifying the process of assessing the defendant’s mental state and its effect on their responsibility for the crime committed (Freckleton, 2013; Richardson & Gudjonsson, 2013). These changes have resulted in a more streamlined and accessible defence for defendants who may have previously struggled to establish the defence of diminished responsibility. Furthermore, the changes made to sentencing under the Coroners and Justice Act 2009 were designed to create a more fair and proportionate criminal justice system (Herring, 2018; Richardson & Gudjonsson, 2013). The Act introduced the sentencing guidelines which allowed judges to consider a broader range of factors, such as the defendant’s mental health when determining the appropriate sentence (Herring, 2018; Pemberton, 2015). This was a significant improvement on the previous system where the defendant’s mental health may not have been adequately considered during sentencing (Freckleton, 2013; Richardson & Gudjonsson, 2013). 
	Nevertheless, it is difficult to assess whether the changes have had the desired effect, as there has been little research into the impact of the reforms (Roberts, 2011). Some commentators have suggested that the new test may not be significantly different to the old test in practice (Phillips, 2013), while others have noted that the removal of the requirement for a recognised medical condition has led to a broader application of the defence (Adebajo, 2012). There is also some evidence to suggest that the changes to sentencing have had a positive impact. For example, a study by the Sentencing Council found that the introduction of the new discretionary sentence had led to greater use of non-custodial sentences for defendants convicted of manslaughter on the grounds of diminished responsibility (Sentencing Council, 2012).
	In conclusion, the Coroners and Justice Act 2009 made significant changes to the defence of diminished responsibility in English and Welsh law. The removal of the requirement for a recognised medical condition and the introduction of a new test were intended to make the defence more accessible and easier to apply. The sentencing changes aimed to achieve a fairer and more proportionate criminal justice system. While there has been little research into the impact of the reforms, there is some evidence to suggest that they have had a positive effect. Overall, the changes represent a significant reform of the law in this area and have had the potential to improve access to justice for defendants with mental health conditions.
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