The act (Trustees Act 2000) is legislation of trust law in the UK. This piece of legislation identifies a clear statutory legal framework. The act itself looks to determine the line between the rights a trustee has and the interests of the beneficiaries, whilst also ensuring that trusts are managed effectively and equitably. Within this legislation stands section 28 (2) which emerges as the main focal point of this work. This section specifically covers the issues of trustee remuneration. Section 28 claims that a trustee acts in ‘professional capacity’ to claim fees for services rendered, a provision in which is intended to reflect the value of specialised expertise and effort. 
However, the statutory right has raised much critical questioning regarding the wording of the terms “professional capacity” and “reasonable remuneration” this is shown in Junor (2014.)
Critics have made the arguments that ambiguity in their terminology used may lead to potential conflicts of interest or disputes, undermining the fiduciary duty inherent in the trust management (House of Lords, 2000). This piece of work will explore these questions and analyse the way that its provisions interact with other aspects of law in shaping trustee responsibilities and accountability. This all-around analysis will aim to propose future reform and strengthen the trust practices.


The current position of Section 28 of the (Trustees Act 2000) allows for trustees acting in a professional capacity to receive reasonable remuneration for their services, this is as long a trust instrument does not prohibit it. The provision clearly recognises the need for a professional trustee such as a solicitor, accountant, or even a financial advisor to be compensated for their expertise when managing a trust. The practical application remains contentious due to ambiguities within the definition of “professional capacity’ and “reasonable remuneration”. The Charity commission for England and Wales (2018) current position when it comes to appointing a trustee, is that the only requirement to be appointed, is that they are above the age of 18+ for a will, and for a charitable trust 16+. No qualifications nor, degree is necessary.
Despite section 28 providing the statutory framework for a professional trustee's remuneration, the application remains inconsistent due to interpretive challenges and the varying terms of trust instruments. More so, the legislation (Trustees Act 2020) does not have clear clarification on what is to happen when or if a trustee acts negligently, as shown in section 24 of the (Trustees Act 2018).

Traditionally trustees are not paid for the duties in which are imposed upon them. Ben Wilson (2021) intel's in his work that under the general rule following the current law, a trustee should not be paid for acting as such.  They are simply expected to donate their time and efforts without any form of payment. This is unless expressed otherwise. Section 28 of (Trustee Act 2000) introduced statutory provisions that allowed for those acting as a trustee with professional capacity to receive reasonable remuneration for services provided. Despite this provision being designed to modernise trust law and ensure fairness, the practical application reveals many challenges and ambiguities. Law Gazette (2001.)  The challenges relate to unclear definitions, conflicts of interests, disputes over remuneration, limitations imposed by trust instruments and costly litigation processes.
The first challenge presented is lack of precise definition of ‘professional capacity’. There is no clarity on what qualifies as professional work suggesting the difficulty in deciding where a trustee is entitled to remuneration. A trustee may argue that their experiences and expertise classify them as acting in a ‘professional capacity’, however, a beneficiary may dispute this and whether the work being performed is genuinely professional or just trust administration. This does not justify for remuneration. In total, the lack of clarity increases the potential for disputes and further creates uncertainty for trustees seeking to claim remuneration. Kubiak (2022)
[bookmark: _Int_z4ebuGNI]The next challenge is that the act does not present a clear criteria on what stands for reasonable. Professional trustees usually set aside fees based on standard industry rates, but a beneficiary may argue these to be excessive. A trustee who manages complex trusts could charge for higher fees but without any statutory guidelines, there is not a clear sight for what is and is not proportionate. With no clear statutory guidelines in place, trustees and beneficiaries have to rely on market comparisons and judicial precedents. Wilson (2021)
A fundamental fiduciary duty of trustees is to act within the best interest of the beneficiaries. But, when a trustee is entitled to remuneration, this presents a risk for conflict of interest. A trustee who may also be a beneficiary may feel an increase of self-entitlement for their fees, prioritising a financial gain over the trusts well being. Professional trustees may opt for higher cost-services over a more cost effective service, knowing that they will personally benefit. In some case when a trustee acts in good faith, a beneficiary perceives self-serving motives, leading to mistrust and disputes. Balancing fair remuneration with fiduciary duties remains once of the most complex aspects. (Charity Commision for England and Wales, 2022)
Furthermore, statutory right to remuneration is subject to the terms of a trust instrument. Some trust documents prohibit or limit trustee remuneration which can create practical challenges.  If a trust instrument is conflicting with section 28, a trustee could be unable to claim fees even if they are providing professional services. Ambiguous and/or outdated trust documents are not always clear on remuneration leading to disputes and uncertainty.  the reliance on individual trust instruments creates an inconsistency in how a trustee remuneration is applied across different trusts. LexisNexis (2017)
Disputes over trustee remuneration tend to arise when a beneficiary questions the necessity or fairness of fees charged under section 28. Resolving such disputes is extremely costly and time-consuming. Beneficiaries may challenge fees in court leading to a prolonged litigation that depletes trust assets. Without a clear alternative dispute resolution process, meaning trustees and beneficiaries often have no alternative but to litigate.
[bookmark: _Int_5lLUrZYU]Courts have been left to interpret section 28 on a case-by case basis which has further led to inconsistent application of the law. A key case which examples this is (Da Silva v Hesselton, 2022.) This case clarified that a trustee needs to distinguish between professional services and routine trustee responsibilities, this is because not all worked performed is automatically billable. Despite the ruling made in this case, uncertainties still remain as different courts may interpret this section differently in the future.

Following these challenges, it is believed that statutory reform would help improve the clarity and consistency of trustee remuneration rules. By introducing reform suggestions, not only would it enhance transparency, but it would also reduce disputes and ensure trustees are compensated fairly while safeguarding beneficiaries' interests. A more rigorous procedure would benefit both trustees and beneficiaries in understanding one another and principles listed.
Law Gazette (2001)

Clause 1)
1. restrict forgiving clauses; i.e.,
a. Trustees Act 2000 s28(2)

2. if the trustee(s) is negligent then:
a. Should not be shielded from basic fiduciary duties; including,
b. The duties of care, prudence, and loyalty

3. Subsection (a) and (b) should be applicable when:
a. the trustee has acted with ill intent; i.e,
b. when in a conflict of interest

Clause 2)
Implementing a governing body to make sure trustees are:
1. Trained to the correct level to ensure potential trustees are up to requirement
2. To refine and limit who is eligible to become a trustee.
A. To ensure trustees are fit and proper
B. To decrease the risk of trustees being negligent in their duties
3. Removing the current guidance in place for trustees and implementing a more rigorous procedure



The reform proposed seeks to amend section 28(2) of the (Trustee Act 2000.) The reform introduces new liability measure for trustees especially in the cases of negligence and conflicts of interest, it further suggests the establishment of a governing body in regulating eligibility and qualifications of trustees. This evaluation will examine the effectiveness, feasibility, and possible potential challenges of the proposed changes. 

Clause 1, subsection 1(a) is the reform proposal to restrict forgiving clauses which shields trustees from liabilities. This reform would implement the increase in accountability and ensure that a trustee is held to a higher fiduciary standard. 
An advantage would be that this prevents trustees abusing their powers by replying on a broad exemption clause. Another advantage is that it aligns with trustee duties more closely with fiduciary principles of care, prudence and loyalty. It would also encourage diligence, reducing a trustee potentially acting reckless.
(House of Commons, 2010)

However, removing these clauses could make trust administration more expensive. Professional trustees may demand a higher fee to compensate for increased personal risk. 

Subsection 2 and 3 of clause 1 ensure trustees remain accountable for any negligence occurred specifically in cases involving ill intent or a conflict of interest. Following this reform, a trustee would be unable to avoid liability if they acted with ill intent meaning they intentionally disregarded the beneficiaries wishes, or with conflict of interest where they abuse their position of power. An advantage of implementing these reforms is that it will reinforce fiduciary responsibilities in ensuring that a trustee prioritize the beneficiaries' interests. Another advantage so that it would prevent a trustee hiding behind legal protection when their actions have been clearly harmful to the trust. Further, it would encourage ethical behaviours in ensuring honesty and transparency.
The Pensions Regulator (2007)

However, the term “ill intent” can be seen as subjective and difficult to prove legally. Conflicts of interest are at times unavoidable especially on circumstances where a trustee is also a beneficiary. Clearer disclosure requirements could be more practical. Another challenge could be that a trustee might be overly cautious when making a conservative decision that does not act in the best interest of a beneficiary. 

Clause 2, subsection 1 ensures that trustees are trained and qualified. Trustees are not currently required to meet a specific qualification criterion under the current law. This proposal implements a governing body that would be responsible for ensuring that a trustee is trained to a correct standard. It would also set eligibility requirements for a trustee and implement a more rigorous appointment procedure. 
This would enhance professionalism within the trust sector ensuring trustees understand their legal duty. This would also reduce a risk of a trustee acting negligently due to lack of knowledge and would protect a beneficiary by ensuring competent individuals to manage a trust.  (ICAEW, 2025)
This too comes with negatives. The first being that it may create a barrier to entry making it harder for a lay trustee to serve even if they are suited for the role. The cost of implementing and regulating a governing body could run. High increasing administration costs.  It could be the case of a lay trustee receiving guidance and training without needed a formal qualification.

Subsection 2 and 3 refines trustee eligibility and removes existing guidance. Currently there is no statutory requirement stating who can't act as a trustee. The proposed reforms would limit who can be eligible for the role and remove non-binding guidance and replace with mandatory regulations.  By doing so it would prevent unqualified/unfit individual's from mismanaging a trust's assets. It would provide greater protection for beneficiaries reducing fraud. 
(Charities (protection and social investment) Act 2016)

It faces challenges such as administrative burden of seeking and approving a trustee, this could also slow the appointment process. It would make it harder for capable lay trustees to be appointed i.e. family.  A governing body would need to be clear with an objective criteria apparent to prevent arbitrary conclusions

To conclude, legislation could be reformed in implementing certain requirements to ascertain that a trustee is appointed with the appropriate ‘capacity’ to perform the roles imposed upon them. In addition to this, a trustee should be fully informed of what is expected of them and the consequences should they chose not to perform accordingly, or should they make a mistake. They should require certain training.
Legislation could implement transparency when determining what certain words mean. I.e. ‘professional capacity’ or ‘reasonable remuneration’.
[bookmark: _Int_SZo16a3q]Furthermore, legislation could reform when a trustee acts negligently and what is to come if so.  These clauses would strengthen the likelihood of a trust being performed as requested, without implementing these clauses much confusion will remain, still presenting the current challenges. By implementing both clauses, this would secure not only that the safety of a trusts wishes is performed to the full extent wished but too would ensure a trustee is trained to perform those wishes to the best of their ability to avoid any mistakes/breaches being made.
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