Tort Law Assignment 2
In the case of Elijah's workplace accident and subsequent medical complications, we encounter a complex interplay of legal principles, particularly within the context of the law in England and Wales. This analysis delves into whether Elijah can rightfully bring a case against his employer and the local hospital, considering the multifaceted dimensions of common law duty of care, employer’s liability, statutory duty of care, personal liability, contractual duty, vicarious liability, and applicable defences. Key case laws will be interwoven to provide a comprehensive understanding of each aspect and its potential application to Elijah's circumstances. This essay seeks to explore the legal frameworks underpinning Elijah's case, specifically focusing on the common law duty of care, employer's liability, statutory duty of care, personal and contractual liability, and vicarious liability, all of which are central to determining the viability of his claims. The analysis will be supported by relevant case law, including seminal cases such as Blyth v Birmingham Water Works Co [1856] and Bolam v Friern Hospital Management Committee [1957], which have profoundly shaped the principles of negligence and duty of care. Additionally, the essay will examine the potential defences available to the employer and the hospital, considering the complexities of proving negligence and liability in workplace accidents and medical malpractice scenarios. Through this comprehensive legal analysis, we aim to provide Elijah with informed advice on the potential outcomes and challenges of his case, drawing upon historical legal precedents and current legislative frameworks governing such disputes in England and Wales.
The common law duty of care in England and Wales is a fundamental concept in tort law, particularly in negligence cases. It refers to the legal obligation imposed on individuals to exercise a reasonable level of care while performing any acts that could foreseeably harm others (Lunney, Nolan and Oliphant, 2017, pp.121-123). This duty aims to protect individuals from harm that is reasonably predictable if care is not taken. Under common law, an employer owes a duty of care to their employees. This duty involves ensuring a safe working environment, as illustrated in cases like Blyth v Birmingham Water Works Co [1856]. This case established a foundational definition of negligence in English law. It stated that negligence is the omission to do something which a reasonable person, guided by the considerations that ordinarily regulate human affairs, would do, or doing something which a prudent and reasonable person would not do (Lunney, Nolan and Oliphant, 2017, p.157). Elijah's accident, caused by an unmarked hazard (pile of boxes), could be seen as a breach of this duty. However, Elijah's distraction by his phone at the time of the accident may complicate matters, potentially leading to a discussion on contributory negligence. The case of Barnett v Chelsea and Kensington Hospital Management Committee [1969] underscored the necessity of causation in negligence claims, where the breach of duty must directly cause the harm. The duty of care is not static and evolves with societal standards and expectations. The judgments in these cases reflect the changing perceptions of what constitutes 'reasonable care' in various situations. They also show how courts balance the rights and responsibilities of different parties in diverse contexts, from medical care to employment and beyond.
Statutory duty of care in the law of England and Wales refers to specific duties imposed by statute (legislation) as opposed to those arising under common law. These statutory duties are created by Acts of Parliament and are often more specific and detailed than the general duties of care established under common law. They are designed to protect certain classes of people or address specific risks in certain situations. Statutory duties, as prescribed under health and safety legislation, further bind employers. The Workplace (Health, Safety and Welfare) Regulations 1992, for example, require employers to maintain safe passageways. Statutory duties are often more specific and may prescribe standards of care or specific actions that must be taken in certain situations. For example, the Health and Safety at Work etc. Act 1974 imposes specific duties on employers to ensure the health, safety, and welfare of their employees at work. Failure to comply with a statutory duty can lead to criminal prosecution, civil liability, or both. In some cases, breach of a statutory duty can give rise to a civil action for damages if the statute implies such a right. This is often seen in personal injury claims resulting from workplace accidents where employers have breached statutory health and safety regulations. Elijah's case may be strengthened if it's proven that his employer neglected these statutory duties.
Vicarious liability is a legal principle in England and Wales under which an employer can be held responsible for the actions or omissions of its employees, provided these occur in the course of their employment. This concept is fundamental in employment law as it extends the responsibility for individual acts beyond the immediate perpetrator. This typically applies in an employer-employee relationship. The critical aspect is whether the individual who committed the act was an employee and whether the act was closely connected to their employment. For an employer to be vicariously liable, the employee’s actions must have occurred in the course of their employment. This does not necessarily mean during working hours or within the physical workplace, but it must be closely related to what the employee was employed to do (Lunney, Nolan and Oliphant, 2017, pp.831-836). In the case of Hilton v Thomas Burton (Rhodes) Ltd [1961], the Court provided significant insights into the concept of vicarious liability. This case involved an employee injured at work due to the negligent act of a fellow employee. The Court held that the employer was vicariously liable for the injuries sustained by the employee because the negligent act occurred during employment. The concept of what is within the ‘course of employment’ is broadly interpreted. In this case, the actions of the employee who caused the harm were within the scope of his employment duties, thus making the employer liable. The rationale for vicarious liability is partly based on policy, including the idea that employers are better placed to absorb the costs of workplace accidents (through insurance, for instance) and a desire to encourage safe work practices. The principle also serves a purpose of fairness and justice – ensuring that victims of negligence can be compensated by an employer who has the means to pay, rather than an individual employee who may not. While the scope of vicarious liability has broadened, courts also recognise its limits. Not every action of an employee can render an employer liable. There must be a sufficient connection between the wrongful act and the employment.





The Bolam test, originating from the case of Bolam v Friern Hospital Management Committee (1957), is a significant legal principle in the law of negligence in England and Wales, particularly in cases involving professional standards, such as medical negligence. The test established that a professional such as a doctor is not negligent if they act in accordance with a practice accepted as proper by a responsible body of medical opinion, even if there is a body of opinion that takes a contrary view. In other words, it emphasises that professionals are judged against the standards of their peers, rather than by a general standard of care. The test acknowledges that in many professional fields, especially in medicine, there can be more than one accepted method or practice. A professional wouldn't be negligent if they followed one such accepted practice, even if another approach might have avoided the negative outcome. In a negligence case against a hospital, the Bolam test would be used to determine if the healthcare professionals met the standard of care expected of them. The court would consider if the actions of the medical staff were consistent with practices accepted by a responsible body of medical professionals. Such cases often involve expert testimony, where medical experts explain the accepted practices in the field relevant to the case. The court would rely on this testimony to understand if the professional's actions were defensible under the Bolam test. The strict application of the Bolam test has evolved over time. In more recent cases, like the case of Montgomery v Lanarkshire Health Board (2015), the courts have moved towards a greater emphasis on patient autonomy and informed consent. This means that the duty of care involves not just providing treatment according to accepted medical practices, but also ensuring that patients are adequately informed about the risks and alternatives. While the Bolam test is influential, it's not absolute. The court might find a practice acceptable amongst a group of professionals but still deem it negligent if it's considered unreasonable or not in line with modern standards. The initial dismissal of Elijah’s condition could be argued as a failure to meet this standard.
In evaluating whether Elijah could bring a successful case against his employer and the GP surgery under the law in England and Wales, it's important to consider the principles of negligence and the duty of care in both employment and medical contexts. In Elijah's case, there was a pile of boxes in a walkway, a potential hazard. If the employer failed to properly mark this hazard or ensure the walkway was clear, this could constitute a breach of their duty of care. However, the presence of a warning sign complicates this matter. If the sign was adequately visible and clear, the employer might argue they took reasonable steps to warn employees of the hazard. A significant aspect here is Elijah's own actions. He was reading a text message while walking, which might be seen as contributory negligence. In English law, if the claimant is partly responsible for their injuries, the compensation may be reduced accordingly. 
To establish medical negligence, Elijah must prove that the care he received fell below the standard expected of a reasonably competent professional (the Bolam test), and this negligence caused his harm. At his first hospital visit, if the medical staff failed to properly assess Elijah's wound, leading to a misdiagnosis or delayed diagnosis of gangrene, this could constitute negligence. Medical professionals have a duty to provide care that meets the standard expected in their field. Elijah would need to demonstrate that the negligence directly caused his condition to worsen. If the delay in proper treatment led to a more severe outcome or additional surgery that wouldn't have been necessary with prompt and proper care, this could support his claim. The hospital might argue that Elijah's own delay in seeking medical attention (ignoring the wound initially) contributed to the severity of his condition. This could be used to mitigate their liability.
Elijah's video of the incident and his medical records will be crucial. The video might show the layout of the accident site and the warning sign's visibility, while medical records would document his treatment and any failings in care. In both claims, expert testimony would be key. For the employment claim, a health and safety expert might assess the adequacy of the employer's safety measures. For the medical claim, a medical expert would opine on the standard of care provided. If successful, Elijah's compensation would depend on the extent of his injuries, the impact on his quality of life, and any financial losses incurred, such as loss of earnings or medical expenses.
To succeed, Elijah must prove causation and damage. The worsening of his condition, leading to gangrene, could be directly attributed to the delayed diagnosis and treatment, as emphasized in cases like Barnett v Chelsea and Kensington Hospital Management Committee [1969]. In both cases, a potential defence is contributory negligence. Elijah’s distraction by his phone at the time of the workplace accident and his initial decision to ignore his injury could be argued as contributing factors to the severity of his injuries. The hospital might argue a break in the chain of causation, suggesting that the development of gangrene was not a foreseeable consequence of their initial assessment.
In conclusion, Elijah has potential grounds to bring claims against both his employer and the GP surgery. However, the success of these claims would hinge on complex factors including the specifics of the employer's health and safety measures, the medical treatment provided, and Elijah's own actions both during the accident and in seeking medical care. The principles of contributory negligence and professional standards of care would play crucial roles in determining liability and the extent of any damages awarded.
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