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Judicial Independence


Question: Is the judiciary independent and where are the overlaps between the judiciary, the executive and legislation?


1.Introduction
Judicial independence starts with an established concept of judicial review, which gives the judiciary the power to protect fundamental rights.  This is key foundation to any independent judiciary.   It is important in a democracy; it holds everyone accountable and means that no one is above the law.  
 In considering whether the judiciary is independent and what overlaps there might be between the roles of the judiciary, the executive and legislation this essay will first look at the historical context of role of the judiciary and their appointment, the evolution of these roles in societies concentrating on the UK but also considering other countries such as Canada and the USA.   It will then turn to consider the concept of independence and the importance of it before summarising the extent to which the judiciary is independent from the state. 
2.Constitutional reform in the UK
2.1 Historical context
In the UK under Norman control from 1066 the King and the Curia Regis held all the power in the UK and all political and judicial decisions were made by them.  An emerging judicial system came about over the years and courts were created by the fifteenth century.  By Stuart times Kings frequently influenced the judiciary and overpowered the parliamentary system.  In 1688 the Stuart dynasty was overthrown, and new King William III introduced the Act of Settlement 1701.  This 1701 Act was revolutionary, and it provided fir the first time for a tenure for judges for life unless they were removed by Parliament, which remained the case until 2005.
2. 2 The Constitutional Reform Act 2005
The Constitutional Reform Act 2005 (the “2005 Act”)  was brought in by Tony Blair, created a separation of powers between the executive; the government; the legislature; the house of commons; the house of Lords and the judges and it narrowed the job of Lord Chancellorwho is a politician .
This Act guarantees judicial independence in the UK.  In the UK until 2005 the Lord Chancellor, who was appointed by the Prime Minister was the conduit between the judiciary and parliament.  This had a massive impact on judicial appointments as he made recommendations for high court appointments and meant that political appoints were made that could be of benefit to the executive.  The 2005 Act ensured that appointments are made by the judicial appointments commission, which is considered to be an independent board, but it is constituted by the executive.
 How much power the judicial appointments commission have is a debatable topic as there is an argument that they are still under executive control.   An example of this was the appointment of Baroness Hales to the supreme court in the UK in September 2017.  There was no advertisement for the role and the judicial appointments commission were not involved in the process, it was Teressa May who decided on the appointment. 


The 2005 Act also provided for the pay of judges to be reviewed by an independent pay review body for the first time.  Before 2005 the pay of judges was decided by the Government.  Now the independent pay review commission makes recommendations to the Government and the Government accepts these recommendations and has inherently accepted them in full.
The 2005 Act introduced for the first time a retirement age for Judges.   Judges may stay in post until they wish to retire, or they reach the mandatory retirement Age of 70.
Prior to 2005 judges were not subject to any type of formal training.  The 2005 Act created the Judicial Studies Board.  This board is responsible for the formal training of all of the judiciary from magistrates to high court judges.  This is a major step for the system as most judges only formal training was at the bar.
2.3 Post 2005
Since these reforms were brought in, in the UK there have been a number of further developments in the reform of the judiciary in the UK, for example:
· The Tribunals, Courts and Enforcement Act 2007:  Part 2 of this Act aimed at promoting diversity in the judiciary;
· The Legal Services Act 2007: the legal profession became self-regulating and is responsible for its own professional standards: The Bar Council and the Law Society leading the way.


3.  Judiciary in the USA
In America in theory they have judicial independence.   America has a two-tier governmental and judicial system: Federal and State law and government.  
 The US has written constitution: Article III of the US constitution established the US Federal Courts as an integral part of the federal government system.
The US constitution provides that the president of the USA appoints the Supreme Court Judges and therefore they are heavily political appointments and are ripe for political interference.
These federal judges are appointed for life, they can only be removed if the die, if they retire themselves or if they are impeached by the US Congress.  
US State law varies from state to state.  In some states Judges are elected by the people by a traditional voting process while in other states Judges are appointed by the governor of the state or the legislature.


4. Judiciary in Canada 
Canada has a Constitution Act of 1867 (the “1867 Act”).   The 1867 Act enshrined a level of judicial independence into the Canadian constitution.   This included:
· Rights of tenure for life (reformed to mandatory retirement age 75); and
· Right of pay to be determined by Parliament.
The Canadian Charter of Freedoms (1982) extended some judicial independence to criminal courts (though this has been limited by case law since (see Valete v Queen (1986)). 
In 1997 the Supreme Court Reference changed the way the judiciary was viewed in Canada and guaranteed independence for the judiciary.


5.  Why is an independent judiciary important/are there overlaps?
Judicial independence is important in a democracy as it holds everyone accountable and means that no one is above the law.
Anything parliament or anyone does in the UK has to be lawful or they can be taken to court.  There are many people who use the court systems and there are many different courts in every county of the world.
We will focus in this part of the essay on the UK courts and in particular the High Court.  This is where judicial reviews take place, heard usually by a single judge but in particularly difficult and complex cases these cases may be heard by two or more judges (the Queen’s Bench).  
All courts are important, and independence is key to this as we have mentioned above this is sometimes not the case as they have potential to overlap with the executive when the appointment of the judges can be political.
An example of a case that demonstrates the need for independence of the judicial is a UK case ex Parte Miller (and others) 2017.  This case Gina Miller brought a case against the UK government.  The government had attempted to prorogue parliament to push through laws to allow for a “no deal” Brexit for the UK to leave the European Union.  Judges deemed the government’s actions as unlawful as there was no parliamentary vote and stated that the government needed to go back to parliament to vote it threw.
In [britpolitics.co.uk] they say that the Ministry of Justice still has considerable influence and in 2011 in the UK after the UK had experienced unpreceded public disorder riots, they asked the judiciary to hand out harsh sentences for all those involved.  This demonstrates the keen overlap between the state and the Judiciary that still is in existence in the UK.
Given the complex way all countries around the world appoint judges, the judiciary is wide open to corruption if not independent.   Judicial independence will stop corruption and politicians doing things out of self-interest.  Judges should be able to apply the law without pressure and focus on the points of law without the worry that they could be reprimanded for not giving judgements that the government or significant individuals would prefer.  
Another key aspect is privacy for the judiciary, and this relates to the media. The judiciary has protected from the media and fake reporting and if people breach this then they can find themselves in contempt of court.  There have been times in the UK where politicians have criticised judges for example Home Secretary Teresa May openly criticised the judiciary for not allowing her to deport terrorists because they were upholding the UK Human Rights Act 1998.


Another facet to an independent judiciary is that it is key that a judge cannot be sued by anyone.  A judge’s decision can be appealed on points of law and this can mean that a decision can end up all the way in the supreme court in the UK.  The UK supreme court, the highest authority in the UK and made up of a panel of senior judges.  Until end 2020 any decision they make can be appealed to the European Court of Justice.  The fact that judges cannot be sued however, gives them the ability to speak their mind.
In the UK you can see further overlaps in the legislature and the judiciary because the UK has an unwritten constitution.  The laws in the UK are more fluid as politicians can attempt, through parliament, to change the law by voting changes through the House of Commons and the House of Lords.  The judiciary then must use those amended laws when reaching their decisions.  So, the question is one of interpretation for the judges – they cannot change the laws that the politicians have voted through.


6. Summary
This is a very complex topic and one which is universally spoken about as it is so key to society and the upholding of peace.
We have seen how the judicial system has evolved in different countries, but the principles are very similar – that is to keep the judiciary independent to be allowed to conduct its self in a safe and secure way to hand out decisions that are clear and not politically motivated.  We have also seen that it is a very fine line between the two and that there are overlaps with government and legislation.  
The question is can there ever be a fully independent judiciary?  Well we have come along way but there is a way to go before any judiciary in any country is fully independent. 
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