
 















































QUESTION 1- Consider whether the defence of insanity is fit for purpose or is in need of reform.

Within the United Kingdom, insanity is known as a common law defence for a criminal charge. Within the magistrate’s court and also the crown court the defence of insanity is available. Where the defendant is found to be classed as insane the jury would have instructions to give a unique verdict of ‘not guilty by reason of insanity’ which is under section two of the trial of lunatic’s act 1883 which previously meant that they would be admitted to a secure accommodation (Defence of insanity, 2018)

For this defence of insanity to be available the person in question would have to be proven for a successful plea of insanity. An example of when this has happened is with the case of R v M’Naghten (1843). In this case M’Naghten tried to assassinate the prime minister of the United Kingdom at the time being Sir Robert Peel. However, he instead shot Peel’s secretary who passed away from this gunshot. Due to this M’Naghten was charged with murdered but was later acquitted on the grounds that he was insane. This caused a lot of backlash, so a panel of judges reviewed this and the law governing insanity and it said that for a successful plea of insanity ever defendant is presumed sane unless proven otherwise. Then to successfully plead insanity it must be proved that the person committing the act at the time was suffering from the disease of the mind which would mean they do not know the nature of what they are doing (Laver)

Insanity and automatism are two similar things, but they are both different. With insanity in order to be convicted for a crime the prosecution must prove that the accused did what is alleged in the charge and that he or she did so with some form of mental issue which would be the reasoning for them committing any sort of crime. To establish a defence on the found of insanity it must be proved that at the time when the act was committed that the person committing the crime did so from the disease of the mind which would mean that the person would not know the nature of the act that he was doing. However, automatism is when a person totally lacked control of his or her body at the time when the person had committed the crime. Also, if the loss of the ability to control was not caused by his or her fault from a prior incident then he or she may be able to plead not guilty to the charges and may be acquitted of all charges. Once the person who had committed the crimes has enough evidence to make automatism a factor within the trial the prosecution would try to disprove the defence and if they fail in trying to do this the defendant would be acquitted. The defence of automatism is evidently very closely related to the defence of automatism that the reform of one defence entails reform of the other defence (Law Commission) 

There are a number of problems when it comes to the law of insanity. One of these problems is that the law is out of step with medical understanding. The terms such as ‘insanity’ and also ‘disease of the mind’ are not medical terms, but they are just outdated legal terms. There has been calls for there to be changes to the M’Naghten rules to change some of these terms to bring in more modern medical terms which would be understood more by a wider community.

Another problem that can be found is the misunderstanding for the term disease of the mind. The M’Naghten test requires for he or she to be suffering from a defect of reason from disease of the mind. This type of disorder that is relevant is not necessarily a disease in the normal sense of the word and also that the word mind is not interpreted to mean brain. So, this means that the term disease of the mind is not only limited to mental illness but means a disease which affects how a mind properly functions (Law Commission)

There has been some reform with this area. Within the Homicide Act 1957 section 2 on diminished responsibility, it states that a defendant who kills or is a party to the killing of another is not to be convicted of murder if the defendant is suffering from an abnormality of mental functioning which arose from a recognised medical condition and provides an explanation of defendants acts of omissions in doing or being party to the killing

There are a number of famous cases where this defence has been put in place. One of these cases is R V Clarke 1972. This is where fifty-eight-year-old women named Mrs Clarke absent-mindedly placed a jar of mincemeat, a jar of coffee and also some butter in her bag whilst shopping in a supermarket. She could not remember that she had done this when shopping. During her trial medical evidence was given which stated that at the time this crime happened she was suffering from depression and was also diabetic. The judge ruled that this raised the defence of insanity. At this point Mrs Clarke changed her verdict to guilty and then appealed against the judge’s finding of insanity (E-lawresources.co.uk)

To conclude I feel like there are a number of different issues with this defence such as the fact the law being out of step with medical understanding with different terms being outdated medical terms such as disease of the mind which can be misunderstood as people may believe disease of the mind just means mental illness, but it can also mean a disease which affects how a mind properly functions. However, this law has helped people in the past in many cases who are suffering from the disease of the mind with the case of r v Clarke where she acquitted due to the medical reports showing that she was suffering during this time.

QUESTION 2

In this scenario a doorman in a bar in Wind Street whose name was Lee had told Ali and his friends to leave as they were causing trouble making comments at Ali’s ex-girlfriends new boyfriend called Colin. After Lee had told Ali to leave this bar Ali punched Lee which made him fall over and he was left unconscious. Ali left the scene of the crim quickly to avoid the police. Lee was taken to hospital but later died whilst in hospital. The potential offence that Ali could face is involuntary manslaughter. This is when the defendant kills the victim with anything less than the intent to kill or cause GBH, then the defendant may be liable for involuntary manslaughter. Involuntary manslaughter can come under three different forms. The first being gross negligence manslaughter which is killing as a result of gross negligence, Constructive manslaughter which is killing as a result of committing some other crime of men’s rea such as assault battery or rape. This is what Ali’s situation would most likely come under. Lastly subjectively reckless manslaughter which is killing recklessly.
For this offence there are some elements of men’s reus. One of these would be indirect intention this is due to the fact that it was not Ali’s purpose to cause this death to happen and that the defendant must appreciate that this was the case. Another element is negligence. This is due to the crime being involuntary manslaughter and negligence being a big part of this as the defendant would be negligent of the different outcomes of what can happen when he hit the person as there was not much care shown.
An element of actus reus would be consequence. This is because of result crimes which is when the result required for the offence of murder is death and it must be proved that the defendant caused the result. An example of this is when the defendant moderately injures a victim but is then taken to hospital and doesn’t get his life saved there and later dies. This is what happens between Ali and Lee.
Due to the fact that there was an indirect intention as Ali did not know that by hitting Lee that it would kill him later on when he was in hospital which Ali did not mean to put him in hospital either could show that he is liable for the offence of involuntary manslaughter which means that the person had no intentions of killing the victim which made it an accident but would still then have to face the consequences of his actions leading to this happening
However on the next day when Colin was walking home from work Ali came up to him and asked what Colin had said to the police about the following night. After Colin said he had not said anything and tried to walk away Ali grabbed him and then he stabbed Colin in the stomach and then ran away leaving Colin to bleed on the street where he died a couple minutes after this event. Due to the fact that what Ali did killed Colin and that he had the intention of killing Colin the offence would be murder. This is where the defendant kills the victim, and the defendant has the intention to kill or cause grievous bodily harm
The actus reus for murder is when the defendant unlawfully kills another person under the queen’s peace. This does not matter the type of way this crime is committed as it prohibits any conduct that causes death. One of the elements of actus reus is consequence. Crimes that require a given result are called result crimes. For this to happen the result required is the offence of murder is death and it has to be proved that the defendant committed this crime. Apart of result crimes an example of how it can be done is somebody pulling a gun out and shooting somebody and kills them. This is similar to what happens with Ali and Colin as he stabbed Colin and left him there to die. 
Another element of actus reus is the conduct element. The conduct is the prohibited act which is when criminal conduct usually requires the defendant to commit a prohibited act. This can be crimes such as stabbing shooting kicking or punching. Another element it was it voluntary. For majority of criminal offences, they require proof that the conduct was voluntary. This means that the person had to have full consciousness of their body and had chosen to act in that way. As we known Ali chose to act in this way as there was nobody forcing him to do this crime
An element of men’s rea that was shown is the intention of the crime committed. There are a number of different types of intentions but the one that fits this case is direct intention as Ali aimed to want to hurt or murder Colin from stabbing him.
Due to the fact that there was direct intention as he had the intention to kill or cause serious harm to colin when stabbing him then murder would be the likely offence that Ali would have to face. This is due to the men’s rea element of being voluntary and that Ali knew what he was doing and was not being forced to do this
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