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Criminal Law:


Homicide is the term used to describe two types of crime – murder and manslaughter. There are two types of manslaughter; involuntary and voluntary manslaughter. Involuntary manslaughter is where the defendant kills a victim with anything less than the intention to kill or cause grievous bodily harm the defendant did not have the mens rea of murder. The three forms of this are as follows: Killing as a result of gross negligence, which is referred to as Gross negligence manslaughter Adomako (1994). The second form is constructive manslaughter, which is also known as ‘unlawful and dangerous act’, this is a killing due to committing another crime of mens rea, for example rape, assault etc. The third form is known as Subjectively reckless manslaughter – this is a reckless killing. (Tim Newburn) 
There are two definitions of murder; classic and modern. Sir Edwards Coke (Lord Chief Justice, early 17th Century) wrote the classic definition of “Unlawfully killing a reasonable person who is in being and under the King’s peace, the death following within a year and a day and with malice aforethought”. Following this, there was a requirement for a death to occur within a year and one day after the happening. The definition used today modernises the language used in the classic definition with “The unlawful killing of a human being in the Queen’s peace, with malice aforethought” (Wessex solicitors).  Malice aforethought is the intention to kill or cause grievous bodily harm 
A comparison that can be made about these two definitions is that in the modern-day meaning there is no obligation for death to occur within that given time period seen alongside Sir Edwards Coke’s definition. This is because that necessity was eradicated by Law Reform (Year and a Day Rule Act 1996).
The Law commission 
The actus reus of murder is where the defendant unlawfully kills another person under the Queen’s peace. 
For an offence to be classed as murder, the victim must be a human being. The victim is not a person when they are a foetus. This is because the victim must be ‘fully expelled from the womb’ and living in order to be classed as a human being. The only other time someone would not be classed as human would be when they are medically dead at the brain Bland (1993)
The Men’s rea of murder (R v Vickers – Vickers broke into a shop to steal money. Vickers attacked the victim who lived about the flat) is the intention to kill or cause grievous bodily harm. Coke (17th century) defines the Mens rea of murder as ‘malice aforethought’. This means that the defendant must intend to cause death or serious bodily harm. However, there is no obligation for the defendant to plan the killing, this can be referred to as ‘pre-meditation’. The killing can be a sudden, quick decision. For example, if two people were shouting at each other and the defendant pulled out a knife and stabbed the victim. The killing does not need to be planned. 
There are some key issues surrounding the law. For example partial defences to murder; these aren’t the same as complete defences. An example of a complete defence would be self-defence.
The first partial defence is diminished responsibility. Diminished responsibility considers whether or not ‘the doctrine of diminished responsibility provides a mitigating defence in cases in which the mental disease or defect of a person is not of such magnitude as to exclude criminal responsibility’ (Brittanica, The editors of Encyclopaedia 2015). There is a test with four parts to it, there is a requirement for all of the parts to be proved. The first element of the test is whether or not the defendant was suffering from an abnormality of mental functioning. If you meet the requirements of number one you move to the second, which is whether or not it had arisen from a known medical condition. If it has, the next thing to consider is where it had considerably reduced their ability to understand the severity of their conduct or to form a rational judgement. Finally, if so, it is vital to consider whether it provided an explanation for their conduct. (CPS)

Another vital partial defence is Loss of control (Dawson and Dawson 2021 EWCA Crim 40)  The Dawsons were convicted of the murder of a person after a horrifically brutal attack. .( Under s 54 of the Coroners and justice act 2009)someone who kills or was party to a killing may be convicted of manslaughter rather than murder if the criminal’s act or omission in doing or being part-to-blame In the killing was due to their self-control, the loss of self-control had a qualifying trigger (the defendant’s loss of control over themselves was regarded as being caused by the defendant’s fear of serious violence against him or someone else. Or if the criminals loss of self-control was regarded as things done or said which ether constituted the cause of an extremely grave character or caused the criminal to have justifiable sense of feeling wronged) and if a reasonable person of the criminal’s same sex and age with a normal amount of self-control  and tolerance and in the circumstances of the criminal, could have possibly acted in the same or similar way to the defendant. (Laver, N, 2007). 
If both loss of control and a qualifying trigger components are proven, the prosecution would take those elements into account before deciding whether or a reasonable person, with the average degree of tolerance would react in a similar way.
The existing law governing homicide is as follows “The law governing homicide in England and Wales is a rickety structure set upon shaky foundations. Some of its rules have been unaltered since the seventeenth century, even though it has long been acknowledged that they are in dire need of reform’ (Law Commission, 2005).  There has been controversy regarding the intent required for murder. For example, Law Commission 2005 say that the “the scope of murder is both too broad and too narrow. Where the scope of murder is too narrow, the scope of manslaughter is correspondingly too broad. The law is too generous to some who kill by ‘reckless’ conduct”. The definition of murder has been seen as too broad as it includes killings which have happened with the intention to cause harm where has it has been seen as too narrow when it excludes cases where the criminal hasn’t intended to cause any harm to the victim but can understand that their actions have a serious threat to the victim but the criminal goes ahead with it nonetheless. (Law commission)
(The Law commission) propose that there should be a new act put in place to replace the Homicide Act 1957. They stated that the new act should provide clear definitions of homicide offences along with the partial defences. Following on from that, they believe the new Act should also extend the full defence of duress to the offences of first and second degree murder, also attempted murder. The Law commission put forward a recommendation; a three tier structure. In this structure it would include: First degree murder, Second degree murder and Manslaughter. First degree murder will categorise the most serious offences, providing defendants with a mandatory life sentence. Second degree murder will include unlawful killings, with the intention to cause serious harm. This will result in a discretionary life sentence. Finally, manslaughter will include a variety of killings, for example gross negligence and this will also result in a discretionary life sentence. This is to allow a clearer and more precise difference between the different homicide offences. The Law Commission also believe that there is some explanation needed for the terms of ‘intention’ and ‘murder’.
To conclude, the government decided to reject some of the proposals for homicide. This was because it wasn’t the right time for a big law change. Explaining that the three-tier system would ‘downgrade most killings to a second-degree murder and the public would not accept this. The Coroners and justice act 2009 described that the government recognised the need for a change and agreed with the law commission on a number of things. Alex Chalk, the conservative barrister and backbencher suggested there should be a refined version of the three-tiered system. Sir Louis Bloom-Cooper QC also suggested that with a single-offence of homicide, it should be down to the judge’s discretion what sentence they provide to the defendant. However this would cause an uproar because the judges opinion can be circumstantial and there should be a fairer and better followed procedure to follow. Criminals commit crimes for different reasons therefore. For example, R v Williams (Clayton)[2017] EWCA Crim 305 – it was established by the principle that in cases of diminished responsibility manslaughter, the judge deciding on the sentencing should take into account the different sentencing levels for murder. 
 Oliver Head told MPS that ‘the government was not going to order a review of the law on homicide’ Head believes there are no gaps in the law currently in place and that it was understood by the public in broad terms. Following on from that it can also be argued that a new system wouldn’t make the more confusing and complex cases any easier to interpret. These would include defences, intention to cause GBH and manslaughter cases.
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