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You are required to answer all four questions

a) What is the rule of privity of contract? 				
[5 marks - 100]

The general concept of the rule of privity of contract, as according to Poole (2010, p. 425) is that “only the parties to the contract are bound by or are entitled to a remedy for enforcement for the obligations under the contract”. To demonstrate, if a contract was negotiated and made between A and B, for the benefit of a third party – C, then by this doctrine C cannot enforce the contractual promise nor remedy its breaches as they are not party to the contract. This can be illustrated in the case of ‘Tweddle v Atkinson’ (1861) as described in Poole’s Casebook on Contract Law (Poole, 2019) where it was ruled that the son of one of the parties could not claim on his father’s behalf as he was not privy to the contract even when the promise within was expressly made for his benefit.


b) Explain whether past consideration amounts to good consideration   
[10 marks - 200]

Good consideration in a modern sense is identified as “the price for which the promise of the other is bought” (Pollock, 1950). Consideration is built upon the foundation of an act or forbearance of one party or the promise to do as such to the other. Thus, giving the promise a value, which then makes it enforceable by law (Poole, 2010, p. 129). There are a few rules that decide whether a consideration is valid and enforceable, some being that it must move from the promisee, it must be sufficient but does not need to be adequate (of economic value), and most importantly it must not be past.
This definition is shown in practice in the case of ‘Dunlop v Selfridge’ (1915), which showcased an exchange of purchase and sale, which suggested that consideration can be viewed as the justification for the enforcement of promises (Elliot & Quinn, 2017).
Past consideration does not amount to good consideration as it is not perceived to be valid nor enforceable by the rules that govern considerations. This is because any act carried out before a promise is made cannot be sufficient consideration to support the promise, as stated by the theory of exchange as the act would have been carried out without an exchange for a promise. This is represented in the case of ‘Re McArdle’ (1951) where the court held that that the consideration for the agreement was past and therefore unenforceable, as the work of the claimant had been executed before the agreement was made (Poole, 2019, p. 137). However, exceptions to this rule are found in the ‘Doctrine of Implied Assumpsit’, where past consideration is legally binding when an act has been done at the promisor’s request, with the understanding that the request carries an implied promise to pay. Where after the act is performed, the later payment promise received, tangible or otherwise, must be lawful (Poole, 2010, p. 135). This was established in ‘Lampleigh v Brathwait’ (1615) and later applied in ‘Re Casey’s Patents’ (1892).








c) Identify three of the exceptions to the entire performance rule from Cutter v Powell (1795).
[15 marks - 300]

Within contract law exists the entire performance rule, which strictly states that a contract is not considered to be completed until all of the obligations within have been completed. This interpretation developed from a form of contract known as an ‘entire’ contract. A well-known case involving an ‘entire’ contract is that of ‘Cutter v Powell’ (1795), where a Sailor’s Widow made a claim for wages owed to her husband who had suddenly passed away mid-way through a voyage. It was ruled that the widow was not entitled to any of her husband’s pay due to the wording of his contract stating that he would only be paid on completion of the voyage, and thus as he did not complete said voyage, he was not entitled to payment.
The strict application of this rule has led to the creation of several exceptions which can be applied to any disputes. The first of the exceptions is that of ‘partial performance’ whereby should the contract not be ‘entire’ a party is still entitled to be paid for their performance up to a given point, if they are not in breach of the contract itself. This exception can be exemplified in the case of ‘Roberts v Havelock’ (1832) where it was held that as the contract had not specified when payment was due, the claimant was within his right to request payment for the work he had done to date. The second exception is in cases of ‘substantial performance’. This entails work that has been done that is deemed to be substantial, but not entirely complete. This situation holds that any amount due is still owed, however it may have the cost of any additional work needed deducted from it, as in the case of ‘H. Dankin & Co Ltd v Lee’ (1916). The third exception is that regarding a ‘tender of performance’. It is noted by Fafinski and Finch (2017, p. 173) that where a contract is unable to be completed by one party without the co-operation of the other, the first party is able to provide a tender of performance. Should this be rejected by the other party, it would release the party that has attempted to complete their considerations from any liability. The use of a tender of performance is shown in the case of ‘Startup v MacDonald’ (1843).


d) Arthur posted an advert in the ‘Antique-tickers’ magazine on 1st May, stating: ‘Antique Rolex Watch For Sale, open to serious offers. Price: £15,000’. Within the advert, Arthur also included his contact details which included a postal and email address. 
Ben (who was not computer literate) was a collector of antique watches and wanted to purchase Arthur’s watch. On 4th May he sent a letter to Arthur saying he would purchase the watch for £15,000. 
On 5th May, Christine saw the advert in the magazine and emailed Arthur asking if the watch was still for sale and if he would accept £11,000 for it. On the same day, Arthur responded to Christine’s email saying that the watch was still for sale and that he would accept £13,000 for it. Christine then responded to the email saying that she would be able to pay £11,000 now and £2,000 at the end of the month when she got paid.
On 6th May at 11am, Dennis emailed Arthur to say that he was interested in buying the watch. Arthur replied to Dennis’ email, stating he wanted £13,000 for the watch. 
At 2pm on 6th May, Christine emailed Arthur to say she had managed to raise the £2,000 and would now be able to pay the £13,000 as discussed. 
At 5pm on 6th May, Dennis replied to Arthur’s email, agreeing to pay the £13,000 as requested.
On 7th May, Ben’s letter arrived at Arthur’s house. 




Advise Arthur whether any valid contracts exist for the sale of the watch.
[70 marks - 1400]


When advising Arthur as to whether any valid contracts exist for the sale of the watch, the most effective way of deducing this will be to compare the information provided with the fundamental processes and components that amount to a contract being formed. In the first instance, it is worth noting that Arthur’s advertisement in ‘Antique-tickers’ would not amount to the making of an offer, and rather would be considered an invitation to treat. This is due to that his advert has no clear intention of creating legal relations, and does state that he is open to offers, as opposed to making one himself. The distinction between an offer and an invitation to tread has been ruled upon in the case of ‘Partridge v Crittenden’ (1968).

Following on from Arthur’s invitation to treat, he received three offers relating to his advertisement at different times. The first offer that he received was from Christine, who offered to purchase Arthur’s watch for the sum of £11,000. This offer was rejected by Arthur, who responded with a statement of minimum price for £13,000 pounds. Following this, Christine replied to Arthur’s email, with an acceptance of the price of £13,000, however she did request to modify the terms of Arthur’s request by paying him in two instalments however this remains negotiation as Arthur had not communicated a sufficient consideration. As demonstrated in ‘Stevenson, Jacques & Co. v McLean’ (1880) Christine’s response did not amount to an offer and would have been considered an inquiry as to whether Arthur would be willing to alter the terms of his request. From this exchange, we could consider that there has been an agreement between the two on the price consideration however the terms of payment would still need to be negotiated further meaning that overall agreement had not been met as the acceptance must be a mirror-image of the offer and be given unconditionally. The principle of the mirror image is shown in ‘Hyde v Wrench’ (1840). Following on from her last communication with Arthur, Christine then sent another email confirming that she had the full amount and would now be able to pay the full amount as discussed, however as Arthur did not reply to her previous email there had been no negotiation on the terms of payment so this email does not qualify as an agreement to Arthur’s initial terms and would instead be classified as an offer from Christine, with her making of this offer implicitly overriding her request to negotiate the terms of payment. Christine can do this as should her offer of a split payment have stood, and then she made the subsequent offer of the full amount before Arthur’s acceptance it would have been an implication that the initial offer had been withdrawn. This precedent is seen in ‘Pickfords Ltd v Celestica Ltd’ (2003).

Whilst in the process of conversing with Christine, Arthur also received an initial inquiry from Dennis expressing interest in the watch. Arthur replied to this email by stating that he would accept £13,000, which is a statement of price, inviting Dennis to treat, as opposed to making him an offer. Dennis responded to this by sending Arthur another email which confirmed that he would be willing to pay £13,000. In this situation it is possible that Dennis may perceive this as being an acceptance of an offer, so therefore Arthur would be advised that his initial email to Dennis did not constitute an offer, and therefore no contract was made, this reflects the case of ‘Clifton v Palumbo’ (1944). Following from this, Dennis’s email would therefore be considered as his making of an offer to Arthur.

Whilst negotiating with Christine and Dennis, Arthur has then received the letter from Ben which amounts to an offer to pay him £15,000. Due to this being an offer and not agreement. 

Therefore, as it stands, Arthur has no valid contracts formed with either of Christine, Dennis, or Ben, as he has not communicated acceptance to any of their three offers, nor to this point has he shown intent to create legal relations. The changing of this is now up to Arthur’s choice as to whose offer he accepts. 
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