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a) The general rule, in English law, of privity of contract is that only the parties subject to that contract can be bound by the contract. The only people considered with rights to that contract are the parties named in that contract. A third-party beneficiary cannot obtain remedies for a breach of contract. 
Several exceptions were introduced to the privity which eventually recognised Third-Party rights (Poole, 2016).

A Judge’s decision in the case of ‘Tweddle v Atkinson’ (1861) created the foundation of the doctrine of privity of contract. 
In the case, the claimant was to be married to Mr Guy’s daughter. Mr Guy agreed with John Tweddle, the claimant’s father, to pay the claimant in consideration of marrying his daughter. Mr Guy died and failed to pay his son-in-law. His son-in-law tried to claim his estate, however, the claim was rejected by the court as the agreement was held only between the two fathers and no consideration was provided for the promise made by Mr Guy. The key principle from this case is that consideration must move from the promisee and no stranger to the consideration can take advantage of a contract, even if it is made for his benefit (Merkin and Saintier, 2021).


b) Consideration is essential to every enforceable contract unless made by deed. Technically, it is the price paid for a person’s promise and when both parties give something in return from the agreement (Richards, 2019).

There are several rules governing consideration. Consideration must move from the promisee, must not be past, need not be adequate and consideration must be of sufficient value in the eyes of the law (e-law resources, 2022).

In the case of ‘McArdle’ (1951), Mr and Mrs McArdle lived in Mr McArdle’s father’s home, who had passed away. Mrs McArdle spent £488 decorating the house. Mr McArdle and his siblings signed a document stating in consideration the promise to repay Mrs McArdle £488 once the house is inherited to them in their father’s will.  However, the promise to pay was unenforceable, since the work was classed as ‘past consideration’ in relation to the promise (Stone and Devenney, 2017).

Past consideration does not amount to good consideration and is generally not permitted to be included in contracts. 
It is insufficient to form a legally enforceable agreement when the act has been carried out before the agreement (Merkin and Saintier, 2021).


c) In the case of ‘Cutter v Powell’ (1795) the defendant, Mr Powell, promised to pay Mr Cutter, a sailor, the sum of thirty guineas to do his duty as second mate on an eight-week voyage from Jamaica to Liverpool, provided that the ship arrives in Liverpool safely. Mr Cutter agreed to the terms and promised to carry out his duty until he arrives in Liverpool.
Sadly, Mr Cutter died six weeks into the voyage and the ship arrived back safely in Liverpool two weeks later. 
Mrs Cutter decided to claim a financial sum for the six weeks of work Mr Cutter had undertaken on the voyage. However, the court held in favour of the defendant because the obligation to pay the thirty guineas would be if Mr Cutter completed the entire voyage, but Mr Cutter died before the ship had docked, therefore, he failed to fulfil the condition of the contract. Thus, making Mrs Cutter’s claim void.
The sailor did not complete the voyage so there was no obligation to pay.
The money was only promised if the whole job was completed, on the assumption the sailor would be entitled to nothing if he did not.
They could not claim quantum merit as technically Mr Cutter abandoned the contract before completion, which implies that Mr Cutter took a chance to continue for the whole voyage. (BAILII, 2022).

Exceptions to the performance rule have been implemented in recent years, due to the injustice it can cause.

Severable and Divisible contracts – The rule relating to discharge through full performance applies where there exists an entire contract. The courts can award a sum for separate parts of a completed contract. Technically, a claimant will be paid for the work done. In the case of ‘Cutter v Powell’ (1795), if they had applied a divisible contract then Mrs Cutter would have been able to claim for the six weeks work carried out by Mr Cutter (Richards, 2019).

Substantial performance – Where a court is satisfied that substantial performance is present when carried out in full. The court may award the contractually agreed price and deduct sums to reflect the amount that was not performed. There is no precise limit set down to what amounts to substantial performance, it could be a set-off or counter-claim for damages. The facts of each case are looked at individually (Stone and Devenney, 2017).

‘Hoenig v Isaacs’ (1952) is a prime example of a case contract found with a substantial performance issue. An interior decorator agreed to decorate and furnish the defendant’s flat for £750. The defendant refused to pay on the grounds there were furniture defects and £350 remained outstanding from the total. Repairing the furniture would cost no more than £55. The court ruled that the claimant should be paid the remaining amount, less the £55 for the furniture repair costs (Poole, 2016).

However, in some cases such as in the case of ‘Bolton v Mahadeva’ (1972), the breach of contract was too severe to fall within the performance rule and the court ruled that the claimant, a central heating installer, had not completed the job sufficiently, therefore making the job incomplete, which resulted in a breach of entire obligation and the money was not required to be paid to the claimant due to the severe defects.
The case outcome through the Court of Appeal can help defendants who complete their obligations with some defects. However, extensive defects may mean that the defendant has not substantially performed their obligations (Merkin and Saintier, 2021; Poole, 2016).

Obstruction by the promisee, or performance prevented by the promisee, is another exception to the general rule. If the promisee prevents the performance of the contract, then the promisee cannot sue, because the promisee prevented the promisor from doing the job in the first place.
In the ‘Planche v Colburn’ (1831) case the claimant agreed to write a children’s book in return for £100 upon completion. She could not submit the book for publication after her extensive effort, due to the defendant deciding not to proceed any further with the project. The defendant could not complete his side of the bargain by preventing the performance and the claimant was awarded £50 (Law case summaries, 2022).

d) A valid contract is an agreement enforced by law and must be made up of three main essential elements. The offer and acceptance, collectively called an agreement, consideration and intention to create legal relations are all required for a legally binding and enforceable contract. 
Revocation of an offer can happen at any time before acceptance as explained in the case of ‘Routledge v Grant’ (1828), where the offeror withdrew his offer before the time limit he gave the offeree to accept had expired.

Concerning the Rolex watch scenario, it must first be determined whether there is an intention to create legal relations. 

Arthur posted an advert in a magazine, on the 1st of May, stating his Rolex watch was for sale. He included a price but also mentioned he was open to offers. Arthur also included his postal and email address.
 
In Arthur's case, we can determine that his advertisement constitutes an invitation to treat. Public advertisements are classed as an invitation to treat and invites the other party to make negotiations and make an offer to the seller. 
In ‘Partridge v Crittenden’ (1968) an advertisement for the sale of birds lacked a firm promise, therefore, is simply an invitation to treat, rather than an offer.
Arthur states he is open to offers and gives the impression that he also welcomes postal offers. 

Ben posts a letter on the 4th of May offering the full asking price for the watch. According to the postal rule of acceptance, the acceptance is deemed complete as soon as the letter is in the postal system. ‘Adams v Lindsell’ (1818) is a classic case where the postal rule came into effect and subsequently, the claimant was entitled to damages because the seller sold the wool to a third party before he received the buyer’s letter in the post.
The court determined that the acceptance was complete as soon as the letter was posted and before the wool was sold to a third party.

However, Ben’s offer did not exist on the 6th of May for acceptance in Arthur’s case. Acceptance cannot occur unless there is knowledge of the offer as noted in the ‘R v Clarke’ (1927) case.

Christine’s first email to Arthur on the 5th of May is enquiring if the watch is still for sale and if he would accept £11,000. Christine is purely requesting information. She did not imply whether she was asking for herself or on someone’s behalf. After Arthur confirmed it was still for sale and said he would accept £13,000 for the watch. Christine’s second email, in response to Arthur, is offering to pay £13,000 in two instalments. This is considered a counter-offer and overrides the original offer. However, an acceptance must match the offer and Arthur did not reply to her request.

This counter-offer rule is explained in the Hyde v Wrench (1840) case where the defendant wrote to the claimant offering to sell his farm for an asking price of £1000. The claimant responded immediately with an offer of £950. The defendant took his time to consider the offer and eventually responded to say that the offer was too low and he was not prepared to accept it. The claimant’s offer of £950 became a counter-offer and rejected the offer made by the defendant in the first instance. The new offer of £950 supersedes the original offer.

Dennis’ email on the 6th of May declared his interest in buying the watch. Arthur confirmed that he would like £13,000 for the watch. Dennis’ email arrived in Arthur’s email inbox after Christine’s, therefore her email took effect before Dennis’ because electronic acceptances takes effect when communicated to the offeror.

Conclusion:

The valid contract which exists for the sale of the watch is between Ben and Arthur, due to the postal rule of acceptance. Ben’s acceptance of his full asking price would have been effective from the time of posting the letter. Arthur is entitled to revoke his offer to the other two interested parties at any time as it is not contractually legally binding.

Christine’s offer would not be valid due to the counter-offer being made, which had not been accepted by Arthur. Dennis will not have a valid contract because Arthur has not accepted the sale with him.
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