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1. Executive Summary
In England and Wales, there is an overrepresentation of people with mental health vulnerabilities within the criminal justice system (CJS). This reflects structural gaps across health, social care and criminal justice systems (Senedd Research, 2024). The CJS can sometimes play a constructive role in identifying and supporting individuals with unmet mental health needs who might otherwise remain unknown or excluded from services. However, reliance on the CJS as a gateway to care reflects systemic failure rather than effective design and despite reforms such as Liaison and Diversion (L&D) services, Mental Health Treatment Requirements (MHTRs), the Offender Personality Disorder (OPD) pathway and proposed reforms to the Mental Health Act 1983, many individuals with mental health vulnerabilities still enter the CJS because of limited access to early intervention and lack of community mental health support (RAND, 2021; Callender et al., 2025). 

Theoretically, this pattern can be understood through labelling theory (Becker, 1963), procedural justice theory (Tyler, 2006) and Foucauldian perspectives on surveillance and disciplinary power (Foucault, 1977). Together, these frameworks show how systems designed to support may also reinforce exclusion, stigma and control. Overall, the reforms have improved identification and support in some areas but not all. Without stronger integration, investment and use of lived experience, the system will likely continue reproducing inequality and crisis intervention.

2. Key Findings
2.1 Mental Health Legislation Reform (Mental Health Act 1983)
Reforms to the Mental Health Act 1983 aim to reduce coercion, improve patient autonomy and address inequalities in detention. However, there is concern about the disproportionate use of compulsory detention for minority groups (Senedd Research, 2024). From a Foucauldian perspective, mental health law can be seen as a system of disciplinary power that regulates behaviour through classification and psychiatric authority (Foucault, 1977). While the reform aims to modernise protections, structural limits in community care will reduce its impact (Thornicroft et al., 2016). This creates what Wacquant (2009) describes as “symbolic reformism,” where legal change does not match service capacity. Without community services able to support diversion from detention, legal reforms risk being largely procedural rather than transformative.

2.2 Liaison and Diversion Services (RAND evaluation)
Liaison and Diversion (L&D) services often identify mental health needs at early stages of contact within the CJS and improve referral rates into treatment (RAND, 2021). However, significant drop-off occurs between referral and treatment. Lipsky’s (1980) theory helps explain this gap, as frontline workers operate under pressure, with limited resources and competing priorities. From a risk society perspective (Beck, 1992), L&D can be understood less as treatment and more as risk classification and management. While L&D improves identification, it cannot and does not resolve the underlying gaps in community mental health services.

2.3 Primary Care Mental Health Treatment Requirements (MHTRs)
Mental Health Treatment Requirements (MHTRs) offer psychological treatment as part of community sentences. Evidence suggests that this can improve engagement with mental health services and in some cases reduce reoffending (Callender et al., 2025; Moore et al., 2019). However, uptake remains inconsistent. Jessop’s (2016) concept of rescaled governance helps explain uneven implementation, as local commissioning decisions produce variation in access. This leads to what is often called a “postcode lottery” in mental health support. Although MHTRs do represent a shift towards rehabilitation, their effectiveness is limited by inconsistent infrastructure and lack of long-term outcome data on recovery.

2.4 Offender Personality Disorder (OPD) Pathway
The OPD pathway integrates NHS England and HM Prison and Probation Service (HMPPS, 2023) approaches to manage individuals with complex personality needs. It combines therapy with structured risk management (NHS England, 2023). While framed as trauma informed and rehabilitative, critics argue that it reflects a “culture of control” where psychological intervention becomes a form of governance (Garland, 2001). It provides structured support but also embeds individuals within systems of surveillance and risk classification. Challenges include workforce strain, continuity of care between prison and the community and limited long-term evaluation of outcomes. 

2.5 Human Rights and Welsh Government Action
The Welsh Government has strengthened its human rights approach in mental health policy recently, focusing on equality, dignity and non-discrimination (EHRC, 2025). This reflects a commitment to rights-based care but there is still a gap between policy and practice. Merry’s (2006) concept of a “translation gap” explains how human rights principles are often diluted when applied locally. While rights exist in policy, institutional constraints limit implementation. This highlights a broader issue: rights-based reforms are insufficient without structural investment in services that enable autonomy in practice.

2.6 Cross-cutting Theoretical Analysis
Across all policy areas, a consistent issue is the structural overrepresentation of individuals with mental health vulnerabilities in the CJS. Labelling theory (Becker, 1963) suggests that involvement in the CJS can reinforce stigma and marginalisation by attaching deviant identities. However, labels can also provide access to services, showing a dual function of classification systems. Procedural justice theory (Tyler, 2006) highlights that fairness and legitimacy influence engagement with institutions. While specialised courts and diversion services can improve participation, barriers remain for those with complex mental health needs. Foucauldian theory (1977) shows how reforms often shift rather than reduce control. Mental health systems increasingly operate through surveillance, classification and risk management, blending care with control.


2.7 Gaps in the Literature 
The key gap in literature on mental health and criminal justice policy is the lack of longitudinal research evaluating long-term outcomes of interventions such as Liaison and Diversion (L&D) services, Mental Health Treatment Requirements (MHTRs) and the Offender Personality Disorder (OPD) pathway. The most available evidence focuses on short-term indicators such as referral rates, engagement or initial compliance, rather than sustained outcomes such as recovery or reduced reoffending (RAND, 2021; Callender et al., 2025). This limits the ability to assess whether reforms produce meaningful structural change or only short-term system effects.

A second gap is in the limited inclusion of lived experience within the evidence base which creates an imbalance in knowledge production, where systems are primarily understood from institutional perspectives rather than from those directly affected. There are also clear gaps in the use of intersectional analysis. While some evidence highlights racial disparities (e.g., Lammy Review, 2017), there is limited consistent integration of how overlapping inequalities such as race, class, gender and disability interact to shape pathways into the criminal justice system. This results in incomplete accounts of overrepresentation and reduces the explanatory depth of existing research. 

In addition, there is a persistent gap between policy design and implementation research. Although reforms are often developed at a strategic level, less attention is given to how they operate in practice across different localities. Variability in commissioning, workforce capacity and inter-agency coordination contributes to a “postcode lottery” in service provision, yet this implementation gap remains underexplored in much of the literature.



3. Recommendations
Despite policy emphasis on integration, coordination across health, social care and justice systems remains limited. Reports by the Care Quality Commission (2020) and HM Inspectorate of Probation (2021) identify discontinuity of care and poor information sharing as persistent barriers, contributing to repeated crisis cycles. Reform must prioritise structural change over procedural expansion. Evidence from The King's Fund (2020) and the World Health Organization (2021) demonstrates that investment in community-based and preventative services reduces crisis escalation and system contact.

Key priorities include: developing integrated early intervention systems (NHS England, 2019); prioritising community-based prevention (World Health Organization, 2021); addressing risk-averse practice through workforce training and accountability (HM Inspectorate of Probation, 2021); embedding structurally informed trauma approaches (Centre for Mental Health, 2018); strengthening cross-agency governance (The King's Fund, 2020); incorporating lived experience in policy design (National Survivor User Network, 2019); addressing intersectional inequalities (NHS Race and Health Observatory, 2022); and expanding longitudinal, interdisciplinary research. Without these structural reforms, diversion initiatives will remain limited in impact and the CJS will continue to absorb unmet mental health need rather than operate as a system of last resort.
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