
LEGAL PROCESS





MODULE CODE BMPL4005, BMLW4006

ASSIGNMENT TITLE: COMMON LAW








STUDENT: RAYMOND SMEDY
STUDENT NUMBER: 2213769
DATE: 8th MARCH 2023












The English Legal System is based upon common law principles. Explain what this means.


  This essay will explain the existence and development of the English Legal System and its common law principles. It is not intended to portray a philosophical or jurisprudential picture of the sources but will use a more logical and grounded format. It considers the origins of common law, and a discussion of civil law, contrasting the two concepts and looking at the advantages and disadvantages of each system. Finally, it will provide examples of common law in practice.
   The Cambridge Dictionary defines common law as a system of law based on custom and court decisions, as opposed to written or codified laws enacted by Parliament. Analysing the origins and development of common law, Elliott & Quinn (2020) discuss the sources contributing to English law. Case law which is the basis of common law. Secondly, Acts of Parliament and Statutes are of particular importance, as they take precedence over other forms of law (Elliott and Quinn 2021-2022).	Comment by Sian Turvey: No need for page number unless directly quoting	Comment by Sian Turvey: Citation needed.
  The origins of common law commenced when William The Conqueror began to standardise the law after 1066, but effectively done during the reign of Henry II in 1166 (Smith and Keenan 2004). This evolved into stare decisis (“let the decision stand”) existed. Judges then followed the decisions made by more superior courts. With reference to Elliott and Quinn (2021-2022), as the decisions by judges and magistrates developed the system relied on stare decisis, this became the precedent and a judge developed system of law. Judges established the facts in a case and then looked at the law, depending on those facts. Once they had heard the evidence by the prosecution and defence, they examined the applicable law. Then, they formulated a judgement-based ratio decidendi, or their reasons for making the decision. The judges’ decisions were made with refence to decisions made by higher courts with circumstances similar to the cases in question. The question then arose as to whether judges decide cases or not. Blackstone (1765-1770) stated that judges did not make law but, following precedent, only declare the law that has been formed over time with consideration of many cases. Controversially then, judges never viewed previous decisions as incorrect or bad, but merely that they were “not law”(Blackstone 1765-1770). Nowadays judges find ways to avoid making a decision based on binding precedent, such as, inter alia, stating that the facts of the case under consideration are different, or arguing that that the point of law was different, or further, that the precedent has been superseded or even outdated.	Comment by Sian Turvey: Supporting evidence required. 
Critical of common law, A W B Simpson (1961), refers to the common law as “more like a muddle than a system.” And he viewed law reports an 'untidy shambles'. He further viewed that shambles as 'the product of the common law which was repelled by brevity, lucidity and system.' And finally, most disparagingly, saw common law as “essentially shadowy.” Perry (1987) however argues that because the common law does appear to some to be a “muddle”, it is due to certain factors. Firstly, there is an indeterminacy of reasoning between precedent and substantive reasoning, Secondly, he argues that reasoning is not precise, nor is it mechanical. Lastly, he describes it as displaying a sense of “moral uncertainty.” Put differently, there is no formal decision procedure which applies specific principles to different types of cases. Despite this, the common law is a body of law common to all, despite its weaknesses and the criticism that it attracts. Over time it has been modified and perfected. But precedents do not always provide the clear guidance in terms of an equitable decision. The case of Airdale NHS Trust v Bland (1993) is a good example. The judges had to decide whether to stop life support to a victim of the Hillsborough football disaster. They were reluctant to make a decision one way or another and would have preferred that it went back to Parliament, as it involved ethical and moral considerations. However, they eventually agreed to the cessation of treatment as it was considered to be in the patient’s best interests.	Comment by Sian Turvey: Keep it objective. 	Comment by Sian Turvey: Set out the name of the case in full
[bookmark: _Hlk129166157]The court hierarchy (Courts and Tribunals Judiciary) has developed into a structure that  assists the legal body in adjudicating cases. The Supreme Court can overrule its own decisions and can depart from precedent. All other courts follow precedent in a case. The court system has developed over many centuries. All criminal cases start in the Magistrates Court and from there work their way to the Crown Court. Appeals from the Crown Court go to the High Court. From there they could go to the Appeal Court or finally to the Supreme Court. Civil cases start in the County Court and appeals go through the High Court and Court of Appeal.  	Comment by Sian Turvey: Do not include images, tables etc in an academic essay. You should discuss your findings by writing in full sentences. Don't let images speak for you - we want to hear your academic voice. 
  As a key source of English law, a consideration of civil law and contrast with common law is made. This body of law is codified in terms of Acts of Parliament and statutes. Dainow (1966) has described it as deriving from the jus civile that Roman citizens enjoyed and which culminated in the Justinian codification. 	Comment by Sian Turvey: Support required
  One of the oldest Acts of Parliament is OAPA 1861.It was an Act to consolidate and amend the statute law of England and Ireland. Other key Acts are, for example, the Equality Act of 2010, which protects people in the work place and the wider society. The Consumer Rights Act of 2015 was introduced to provide satisfaction in respect of basic needs. Civil law is largely based on legislation and codification, and it governs or regulates the relationship between individuals. Therefore, it governs things such as the law of contract, family law, ownership, sale, and lease.
  At the beginning of the 20th century, Edward Jenks (1916) distinguished the stating of simple rules and principles in terms of either a  Code or Digest and suggested that codification was not the original intention, but that it took the form of a Digest, which was a statement of the “authoritative rules of law”. In civil law, codes and statutes exist, which tend to restrict judges’ decision-making process. It has been suggested in an Economist (2013) article that judges in a civil law system tend to be “investigators”, while judges in a common law system act as “arbiters” between the parties. Acts of Parliament become rigid, codified law and tend to make judicial decisions easier when cases come to court.
  So that a distinction can be made between common and civil law, Dainow (1966-1967) points to the fact that although common law has as its basis case law, it has a legislative “encroachment”. And conversely, although civil law has a legislative base, it reflects case law. The scholarly approach to each type of law is different as well. In civil law, education focuses on legislation, while in common law the focus is on decided cases., applying the principle of stare decisis. When deciding cases, the civil law judge will first find the pertinent legislation and then apply the facts of that case to that principle to arrive at a result. In common law, the judge looks for the precedent which fits the facts of the case. At a trial in common law the facts are left to the jury to determine an outcome, but in a civil case juries are rare and judges have control over the outcome of the decision. Dainow (1966-1967) discusses the difference between the two systems in terms of writing of opinions and decisions. In common law there is a detailed account of the facts and of all the pertinent cases. The court looks at the account and decides what the decision will be. In civil law the account is very brief with few facts and only a brief statement of the applicable principles. Advantages and disadvantages of each system are discussed in Elliott & Quinn (2020). Firstly, they believe that common law provides certainty, where the facts of a case will be examined looking at the precedents. This is debatable, as facts do not always match the precedent, despite the ratio  provided in support of the evidence. Secondly they state that case law results in a more equitable outcome as particular circumstances are considered, rather than a statute process which relies on logic and theory. Hayek (1982) felt that common law resulted in a more flexible, free market outcome. It develops in society on a current basis and anything not fitting modern norms is discarded. Finally case law provides more flexibility than a referral back to Parliament process. Elliott & Quinn (2020) list disadvantages to common law. Firstly, large volumes of case law make it difficult to point exactly to what the correct decision was. Secondly, it is not appropriate to rely on bad precedent. Thirdly the volume of cases could arrive at differing precedents. Finally, retrospectivity means that changes in case law apply to events prior to the case coming to court, as opposed to the situation where cases come to court post legislation.
  With the continual erosion of common law by the constant process of legislation, are there examples of this in practice? The criminal   liability of accomplices is a good example; the cases in this circumstance are Craig & Bentley (1953) and Powell & English (1991). Further examples are the crimes of murder R v Vickers (1975) , manslaughter R v Adomako (1995) and common assault R v Miller (1954).
  This essay portrays the origins and development of common law in England and shows the interaction between this law and civil law which has developed more recently. It also describes the advantages and disadvantages of both systems. The common law in England and Wales has existed for nearly a thousand years and despite the creeping codification, will continue.	Comment by Sian Turvey: England and Wales
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