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Factors in the Subcontracting Environment that Influence the Contractor-Subcontractor Relationship
Introduction
Sub-contractors’ contribution of the total construction process of construction industry is more than 50%, and can be as much as 90% of total project value to a construction process (Albino and Garavelli, 1998). Subcontractors are often utilized in civil engineering to carry out specialist elements of a project that cannot be carried out by the main contractor for various reasons such as lack of skill/knowledge in a particular field, lack of specialist equipment to carry out the task, commercial exercise showing it is ultimately cheaper to hire a subcontractor than to purchase equipment, imparted responsibility onto subcontractor for high risk work (Study.com, 2018). 
At various stages of the subcontracting process there are common practices that have an influence on the contractor-subcontractor relationship. The purpose od this report is to examine those processes and the impacts that they can have on the contractor-subcontractor relationship.
[bookmark: _GoBack]PQQ
The contractor can include Pre-Qualification Questionnaire (PQQ). The PQQ criteria set out by the contractor can include the following:
· Health and Safety
· Technical questions
· Working methods
· adherence to industry regulations and standards etc
· Adherence to working around constraints 
· Qualifications and Accreditation with relevant bodies 
· Insurance coverage
· Financial Soundness-
·  Credit check, 
· DUNS number-To ensure that the sub-contractor will not go into liquidation midway through the contract
· Reputation
·  Previous experience delivering similar contracts and possibly client specific experience

(Puri and Tiwari, 2018)
A PQQ can save the contractor hassle further down the line as it filters through the sub-contractors who can genuinely deliver the works and those who cannot. The PQQ process also helps the contractor to shortlist the companies that are most likely to meet the stated requirements without having to evaluate multiple applications. In the context of the contractor-sub-contractor relationship; the PQQ process can be seen a beneficial for the both parties as it establishes a contractors trust in the sub-contractors ability to deliver the works to the specified standard at an early stage in the process and from the sub-contractors point of view, the tendering process can generate a significant cost  in terms of time and money and the PQQ ensures that the cost of tendering is not incurred if it is not possible to deliver the works outlined by the contractor.
How a tender is structured is at the discretion of the contractor. There are occasions when a contractor may choose to score the tender solely based on price, occasions when a contractor may choose to score with a combination of price and quality questions, and in some cases, client specific experience (where a subcontractor has not been nominated). Stating client specific experience gives subcontractors that have previously delivered work for the client a significant advantage in the scoring process of the tender and provides the contractor with reassurance that the risk of non-compliance to the client specifications is greatly reduced, and whilst it may not necessarily improve the working relationship, it offers benefits to both parties (Designingbuildings.co.uk, 2018) 
Rates
When a contractor enters the tendering process, allowances will be made for sub-contractor’s fees to carry out the specialist elements of the contract. The contract can be structured in two ways; a defined price or a defined rate. How the rate is measured can vary, some contracts pay based on an increment of time i.e. hourly rate or day rate, or price per unit of work delivered by the sub-contractor i.e. schedule od rates. In instances where the contractor is making a substantial profit on the price/rate of the sub-contractor, It is important for not to disclose prices/ rates to sub-contractors as this can cause the sub-contractor to feel taken advantage of and can have a negative impact not only upon the working relationship, but also the price/rate of any future work carried out by the sub-contractor. In some cases, financial information can be misleading and although the price/rate a contractor receives may be much higher than that of the sub-contractor, it doesn’t always translate into profit as there may be overheads that need to be covered such as site welfare and/or a cost recovery exercise for another part of the contract that may be losing money. Conversely, if the contractor is only making a very small margin and the sub-contractor is not completely satisfied with the price/rate, it may be beneficial to the working relationship to demonstrate to the sub-contractor that they are not being taken advantage of and the rates for the works have been set by the client.
On occasion, a contractor may have to submit their bid for a tender deadline before they have received bids from their sub-contractors. In these circumstances, it is important for the contractor the fully understand all elements of specialist work and the associated costs before submitting their price to the client. If a contractor overlooks a certain element of the works, they could incur unforeseen costs that will either affect their profit or the overall cost to the client, should these costs be passed on through a compensation event (NEC), for example, this could not only impact the contractor- sub-contractor relationship, but the contractor’s reputation with a client. 
Pre-construction meetings
Pre-construction meetings are typically carried out at an early stage in the subcontracting process, usually before the bidding stage. These meetings are held to discuss site specific constraints such as overhead powerlines, areas of scientific interest and the associated working methods. Preconstruction meetings help to mitigate risks such as project cost overrun, insufficient documentation, site security, working safety etc.
 The pre-construction meeting is also beneficial to clarifying design intent for example if a project has elements that require extra attention to detail, how this is delivered may not be apparent in the specifications and may require specialist working methods. The primary purpose of the preconstruction meeting is to establish acceptable ground rules for all parties and these meetings provide the opportunity to begin communication and problem solving between the contractor and subcontractor to address construction concerns and make relevant changes early on, before the start of the project as opposed to when construction is in progress. Making these changes at an early stage minimizes the risk of delays. Having a pre-construction meeting before the commencement of field operations allows everyone the opportunity to discuss and resolve issues the subcontractor might encounter during the construction process, minimizing the risk of negatively impacting the programme and potentially the budget. This meeting becomes critical to the success of the project by establishing the construction phase procedures, and by identifying milestones, lines of communication and key contacts, special requirements, any changes to contract documents and the aims and objectives of the project. The pre-construction meeting is an appropriate time to reinforce the importance of such elements and is a good opportunity for a contractor to establish or develop a working relationship with a new or existing subcontractor, respectively (Buildingenclosureonline.com, 2018).
Pre-construction meetings are one of the most effective ways of managing risks on a project.  Establishing project teams at the beginning of the project will help identify issues and sidestep traps that are inherent in every construction project. (Constructionrisk.com, 2018)
Training
As subtractors are deemed to be specialists and separate from a contractor’s workforce, training should only come into effect for client specific requirements/standards (Solo PR Pro, 2018). A subcontractor is deemed for example, any work carried out on behalf of the Forestry Commission must adhere to the Forestry Handbook’s safe working practices and be in accordance with the environmental and ecological plan such as protecting watercourses from any pollution as a result of the works. In circumstances such as these, sub-contractors will require a specialist induction if they have not previously carried out works for a client with specific guidelines or standards. Ensuring that there is always co-operation and co-ordination from subcontractors. In particular, making the contractors/subcontractors aware of health and safety procedures and policies (nibusinessinfo.co.uk, 2018). This is beneficial for the contractor- client and the contractor- sub-contractor relationship as it provides the client and the contractor peace of mind knowing the sub-contractor has been given adequate training with regards to the bespoke nature of the contract and how the works are to be delivered.  This will help to reduce the risk of non-compliance with technical elements of the contract and potential legal issues that may arise due to non-compliance. 

Conflict resolution
Delays in civil engineering projects can occur for multiple reasons. The 2015 national Construction Contracts and Law Survey 2015 by NBS, part of the Royal Institute of British Architects (RIBA), found the NEC3 contract suite is now most used by 42% of clients compared to 32% mostly using JCT contracts (Neccontract.com, 2018) When such delays are likely to occur, the subcontractor must inform the contractor with the use of an early warning. An early warning relates to any matter which could affect the cost, completion, progress or quality of the project and its purpose it to let the contractor know at the earliest possible stage of a potential issue with the project (NEC3 engineering and construction contract, 2013). Early warnings should be submitted as soon as the subcontractor is aware of an issue and failure to do so may result in a subsequent compensation event being assessed lower as a result. Compensation events are events which, if they occur and are not the fault of the subcontractor, will entitle the subcontractor to be compensated for any effect the event may have had cost, completion, progress or quality and are a key element of NEC contracts. The event will normally result in additional payment to the subcontractor however in some cases may result in reduced payment (NEC3 engineering and construction contract, 2013). 
If not dealt with in a timely manner, the resolution of compensation events can have a significant impact on the programme and the completion date of a project. If the reason for the compensation event is straightforward for example, inclement weather impacting the productivity or the ground conditions, the compensation event can be resolved in a reasonable amount of time. Problem in the contractor-subcontractor relationship may arise when compensation events are more complex, and the contractor and subcontractor do not see eye to eye on the issue at hand. Problems may also occur when simple compensation events, are not resolved in a timely manner, extending the timeline of tasks leaving the subcontractor under pressure to finish the project before the estimated completion date. Most articles including Ennis (2010) indicate that the area of claims and the evaluation of compensation events is one of the common areas where disputes tend to arise (Laryea, 2016), therefore it is of utmost importance for contractors to resolve compensation events with subcontractors so as not to jeopardise the completion date and impact the contractor’s own relationship with the client.
One of the ways that the NEC suite has tried to mitigate this is the introduction of Z clauses. Z clauses are used to amend standard form NEC contracts. They can be inserted into NEC contracts as a means of adding conditions or amending wording (Designingbuildings.co.uk, 2018).
NEC short contracts are for projects with a maximum construction time of 8 weeks (NEC3 engineering and construction short contract, 2013).. If a project were to run for 8 weeks, it would make no sense to have a maximum response time of 7 weeks, when, depending on when the compensation event was first submitted, could mean issues being unresolved until after the project’s targeted completion date. It is not practical to expect a subcontractor to carry on working for the majority of, or even the remainder of the project without compensation events being settled. One of the ways Z clauses can be used is to prevent compensation event response times impacting the contractor-subcontractor relationship when using NEC Short Contracts is to adjust the maximum allowable response time from 7 weeks to any amount of time that the client feels is reasonable.
There may be instances where a subcontractor may submit one or multiple compensation events that a contractor feels should be rejected however, the implicated time delays of such events remaining unresolved may have a more detrimental effect on the project relative to the cost o the claims and the risk of project overrun (and possible fines), outweighs the morality of the situation. Instances such as these can be very damaging to the contractor-subcontractor relationship as the contractor can feel held to ransom by the subcontractor, knowing that they cannot afford to risk their reputation with the client by delivering the project late. These practices occur more frequently on projects where the subcontractor and contractor are not likely to work together again.
Payment
Cash flow is a very important aspect of running a business and in the case of subcontractors, who are inclined to be smaller companies, being aid in a timely manner is imperative to their existence. Quite often, subcontractors do not get paid by the contractor because they have not been paid by the client. In a recent study, among main contractors, 34.2 per cent said they waited more than 60 days, with 15.8 per cent waiting in excess of 75 days. For subcontractors, over a quarter (26.9%) said it took on average more than 60 days to be paid (Hollander et al., 2018)
This can negatively impact the contractor-subcontractor relationship because payment frequency may be the difference for a small subcontracting company between continuing to trade and going into liquidation. Essentially a subcontractor’s viewpoint is that the contractor is dependant ton their survival and for contracts, payment frequency should be one of their main priorities in establishing a good working relationship with a subcontractor. Therefore, a subcontractor working for a contractor that pays in a timely manner is far more likely to comply with a contractor and their requirements on a project in order to preserve the working relationship.
Incentives
There may be occasions when a contractor is working for a client who has made the completion date their main priority. In instances such as these, the contractor may offer financial incentives to the subcontractor to ensure that they finish the project by the deadline set out by the client. These incentives maybe be structured in the forms of a one-off payment for finishing on time or a pro-rata system whereby the subcontractor’s bonus is a set fee for every day they finish ahead of schedule. One of the advantages of time-based incentives is the contractor has equanimity that the subcontractor’s main objective will be the same as the clients and, in essence, the contractor will be working as hard as possible to complete the project in time. In theory, this should improve the contractor-subcontractor relationship however, the main disadvantage of time-based incentives is that the subcontractor may rush the project in order to achieve a time-based incentive which can result in a decrease in the overall quality of the project. Rectifying these quality defects may result in the construction actually taking longer than without time-based incentives. This can be rather damaging to a contractor-subcontractor relationship as the subcontractor may damage the contractor’s reputation with the client. Findings of a study conducted by (Manu et al.,2015) found that attempting to build a trustful working relationship through time-based incentives is often flawed and also imply that stronger trust in the main contractor's supply chain can only be realised and sustained through promotion of trustworthiness-induced rather than benefit-induced trustfulness (Manu et al.,2015).


Bonds
Simply stated, a surety bond is a guarantee against failure to perform. Construction project owners often require their prime contractors to purchase surety bonds as a means of providing themselves protection against contractor failure. Sureties agree to indemnify the bond "obligee" (project owner) from losses it may sustain as a result of the bond "principal's" (contractor's or "obligor's") failure to perform its obligation. Suretyship; therefore, like insurance, transfers risk to a professional risk-bearer (Openshaw, 1992).
A surety bond secures 100 percent of the subcontract amount. Insurance of exclusions (Subguard Policy, Exclusions,  III.), so that coverage does not apply to loss: 
“B. Arising from any Subcontractor/Supplier who is in or to whom you have issued a written notice of Default of performance and said default has not been cured as of the fi rst day of the Policy period, unless this is a renewal of a Policy previously issued by us, in which case you must disclose such Default of performance at [sic] of the renewal date of this policy. …
C. To the extent caused by any dishonest or fraudulent act or omission, or any misrepresentation committed by you….
 E. To the extent caused by a material breach of or inaccuracy regarding any Warranty and covenants, in accordance with Section IX or this Policy, made herein or a material failure to perform or to fulfil any warranty, covenant, or agree
(Duke, 2008)
In instances where client has identified multiple issues with sub-contractor or sub-contractor has made more than one attempt to rectify defects on a project that are not to a satisfactory standard, a contractor may opt to deduct from the subcontractor’s bond and get another subcontractor to rectify the defects identified in order to preserve their reputation with a client.

Summary
In summary, the various issues that have an impact upon a trustful working relationship between contractor and subcontractor will often overlap. For example, a contractor that utilizes a bond to protect quality on a project with a time-based in incentives may encounter problems with payments. Recommendation is made to further study what factors help promote effective working relationships between contractor and subcontractor and work around these factors that can impact a contractor/ subcontractor relationship.
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