
 
Occupiers are always liable for accidents that occur on their property. Discuss the extent to which the above statement is correct.
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Occupiers in regard to tort law are people who have a control over a property and are responsible for any damages that may occur on or too said property. Occupiers can range from tenants of a flat or rented property, they could also be owners of the aforementioned properties, such as landlords. However, does that deem them responsible and thus liable for any injuries or damages that may occur on said property.  The occupier liability act 1957 (OLA1957) states that a party will be deemed as an occupier if they hold a significant control over the premises. The occupier under OLA1957 must have a duty of care for that visitors will be reasonably safe on the premises of the occupier. Although, this duty of care is varied when there is either a skilled individual or children involved. Occupiers will have a diminished responsibility if the visitor on the occupiers’ land and acts in a way that would be against the permission granted to the visitor if that is the case then they will have been deemed unauthorised. Due to the wording within the OLA1957 there are certain people who would be considered unlawful trespassers and if they were to obtain injury or damages then they would not be able to claim for damages due to the fact they were not supposed to be on the land such as a postman or delivery driver. This, however, was amended in the Occupiers liability act 1984 in which these visitors could now claim for damages that may have occurred on the occupiers land. The reformed act gives claim for those as long as the occupier ‘was aware of a potential danger’, ‘that he believes there may be danger that other could be in the vicinity of’ and ‘that the risk is one that he may offer protection against’.  Occupiers have a duty of care to all visitors and ensure that they are reasonably safe, however, if there is a danger that they know about the visitors must be made aware of any such danger. The point of making the visitors aware is to reduce liability for the occupier as the danger has been made aware thus it is then the visitors responsibility to avoid the danger that they had been made aware of, if the dangers are not made clear however, then the liability falls solely onto the occupier or occupiers. This, however, is not the case for young people and children as they are deemed as less responsible than adults due to this even if a child is trespassing the occupier can be held liable due to the fact children are considered less responsible than their adult counterparts. Occupiers can always be held liable for any accidents that occur on their premises even if it is someone who was trespassing due to OLA1957 and OLA1987, as they must be aware of any potential dangers on their land such as deep water or an uncovered manhole in which a person could slip and fall into causing injury. Although, an injury claim can be reduced if there are the correct measures in place to help avoid any potential accidents, such as signage and fencing around any dangers. Occupiers also have their liability negated if the risk has been willingly accepted by the visitor such as they express consent and are aware of the potential danger this is due to contributory negligence, therefore if the risk is willingly accepted by the visitor it reduces the occupiers liability, due to the law reform (contributary negligence act) 1945 if a visitor does not take reasonable care or actions towards their own safety than again occupiers have a reduced liability and any potential damages that may have been awarded are reduced. An occupier’s duty of care only applies to a trespasser if they are aware of any potential dangers without making them known, again such as an uncovered manhole or a deep-water sign. If the danger has had its risk mitigated with some reasonable protection offered, then their duty of care to trespassers is diminished. However, if there is no reasonable protection in place then the occupiers may be held liable for any damages due to the danger, even if the trespasser obtains damages or injuries on adjacent premises. Trespassers, however, would not be entitled to claim for any damages to their property whilst trespassing. An occupier always has a duty of care to any lawful visitors and must take consideration and precaution with any potential risks and dangers to ensure that the property is as safe as possible. This is due to the OLA1957 making sure occupiers take reasonable actions in reducing the risks on the premises. Edwards v London borough of Sutton [2016] set a precedent to ensure occupiers do not have a duty for any obvious ‘dangers’ due to the fact the court of appeal found that certain dangers, such as an ornamental bridge, and that there is no duty to warn of any obvious risks, and that had signage been in place no actions would have been carried out differently. Staples v West Dorset District Council [1995] set the initial precedent that if the visitors are aware of any potential danger, then occupiers have a reduced duty of care. In terms of skilled visitor’s occupiers are allowed to assume that they the trained individual would have greater awareness of any potential risks, although in general the risks tend to only be mitigated to the field in which the skilled visitor is trained in, thus if they get injured whilst performing a task related to their intended visit there is a mitigated duty of care from the occupier. However, if they get injured due to any other factors not deemed to match the skill of the visitor then the occupier can still be held liable. (General Cleaning Contractors Ltd v Christmas [1953])  Such as with firefighters although they are considered high skilled, there is skill a duty owed from the occupier. Such as the case of Salmon v Seafarer Restaurants ltd [1983] in which a fireman had been injured at an explosion at a chippy in which the defendant had stated that he owed no duty due to the fact firemen are considered skilled. This led to his argument being rejected as to whilst firemen are considered higher skilled that it is still possible and foreseeable that although higher skilled a firefighter would still be at risk of becoming injured through use of his skills, maintaining that the occupier would still be liable, and his duty of care isn’t reduced to any additional risk. Cases such as Salmon v Seafarer Restaurants shows that although skilled workers have a higher duty of care over themselves it is also reasonable that risk of potential injury is higher so that in terms of occupier’s liability, they still owe a duty of care to skilled workers although it is reasonable for higher skilled workers to have a higher duty of care over themselves. In regard to children, duty of care is different than to that of an adult. In that children are already deemed to be less sensible than adult counterparts, and that there is an implication that they would need a greater duty of care. However, in common law there is a balance between the responsibilities of the parent/guardian of the child and the occupier. To avoid placing the responsibility of children on to landowners Phipps v Rochester corporation showed that the council was not liable for children wandering unsupervised into a building site and being put at danger and being injured. And that due to a parental duty of care young children should not be wandering unsupervised and that it is the duty of the parents to keep them safe in an area in which danger is expected. In regard to a hidden danger or something that might be deemed appealing to children a duty of care is likely to be held to exist. Glasgow Corporation v Taylor [1922] in which a young girl died from consuming berries off of a bush in a local park, to which there were no warnings to that the berries were indeed poisonous it was held that the council were deemed liable as the plants were not to be foreseen as a danger, thus meaning it would be reasonable to assume someone could potentially eat from the bush and that the council hadn’t taken the correct measures to ensure that the danger was made aware. This then fits in with parental responsibility in which a parent can not foresee a danger that they don’t know about and where dangers have not been made aware to the public. Age is a factor with minors however, as it is reasonable to assume that a 15-year-old would be more aware of any dangers than that of a 5-year-old. Titchener v British Railways Board [1983] in which a 16-year-old had been killed crossing a train track as a shortcut, it was deemed that the danger was foreseeable and that the risk was obvious and that as a child’s age increases duty of care from an occupier begins to diminish. The acceptance of the risk does not remove responsibility or duty of care to a visitor. This is due to the fact that although the risk may have been accepted it does not absolve the occupier’s duty to reduce the risk and maintain a safe environment for visitors. Potential reforms to the OLA1984 would be to again further reduce the ability for people to claim negligence and breaches of duty of care, unless they can solidly prove that there was absolute negligence and that was the root cause of the injury or damages. That way with further reduced liability it would lead to less claims and allegations against occupiers. To conclude occupiers can always be found liable to some degree to what happens on their land, this is down to OLA1957 and OLA1984 in which it sates that unless a person is made explicitly aware of the risks and dangers and even potentially then in the case of some job like firemen and other jobs to that ilk that they would still have a duty of care over them and can be at fault should any damages occur. Occupiers do have a diminished responsibility in regards to young children when the responsibility is pushed back onto the parents and not the occupier due to their parental responsibilities not being mixed in a legal sense and leaving the lines unblurred so that parents still have their own duty of care to their children. Occupiers also have a reduced duty of care to trespassers due to OLA1957 and OLA1984 as long as they have taken the correct precautions.
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