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Critically analyse to what extent the characteristic of an easement restricts the type of right that landowners may grant or reserve

Chloe Reynolds




	



There are many aspects to consider when buying or owning a property or land. It is said that owning a piece of land means you own the air space above it and down to the centre of the earth, with limitations (University of Law, 2021). These limitations that are put in place must be understood carefully. That is way the courts have set out guidelines of some sort to be able to balance out the rights of the landowner and those of the general public. That is why is It is important to understand how these aspects work and how or why these limitations restrict the type of rights a landowner has over their own property. A main aspect that needs a lot of contraction is an easement. 
An easement is the right granted to a person, usually a neighbouring landowner. This right allows this person the right to crossover and use another landowner’s land for beneficial purposes. These easements have many different characteristics that grant certain rights depending on the easement that has been obtained by the neighbouring landowner (Pattison,2019). According to, LPA 1925 section 52(1) a deed is required to create a legal easement. A deed is classed as the proof that a landowner owns their land. It can be extremely hard to prove ownership without this document (Land Searches,2021). For an easement to be legal, the deed must meet the requirements set out in Law of Property Miscellaneous Provisions Act 1989. However, a legal easement can be created without the need for the dead. A contract for an easement fan be entered if it complies with the requirements set out in the LPMPA 1989 section 2. This type if an easement can be enforceable in equity (Legislation,2021). 
An example of an easement can be demonstrated in a `Right of way`. Right of way is an easement that is created which allows an owner of one property to cross the land owned by another (Antell,2021). For example, if an owner owns a land that is land locked, then this owner has no other option but to cross over the neighbouring land to gain access to their own land., a right of way is a commonly used easement and is generally classed as a negative easement. this is because if this type of easement exists over your land you are restricted on what you can do. However, you are not obliged to maintain this area, you just cannot build over it (Antell,2021). Another example, of how an easement works can be seen in the right to light. This is also a legal easement that gives a property owner the right to enjoy the light passing over somebody else’s land through their own window. If this view is blocked by a new development, the property owner may have the right to seek legal advice. This right led on to the Rights of Light Act 1959 being created. In this act it provides a mechanism for creating a notional obstruction. It does this by serving notices on the property owner and can issue a local land charge. This will show up on local search, meaning it can become difficult to sell this property (Hanson,2021). 
These easements are legal binding contracts; however, they do have to meet a certain requirement of section 1(2) (a) of the Law of Property Act 1925. For the easement to be legal it must be granted for either an estate in fee simple absolute in possession or the second right it can be granted for is a term if years absolute. If an easement is granted for an unknown duration is will therefore not be capable of being legal and will therefore only exist in equity. This is documented in section 1(3) of LPA 1925 (Hall,2020).
The term of an estate in fee simple absolute in possession is otherwise known as a freehold means that the landowner owns the land forever. Meaning it could be legal at the easement will run forever. The term of years absolute again is also referred to a leasehold. This means that the easement maybe granted for a fixed ascertainable duration (Lambillion,2021). 
It can be quite difficult to understand if an easement has been made. This is because there is no legal definition for an easement. There is also no completed list of the different types of an easement. New types of easements are usually established running alongside the existing easements. Although new types of easements can be established as they must alter with expanding and the changing of the world around it (Weinstein,2021). An example of this could be the right to hand or erect a flag in the garden, runs alongside the right to erect a sign. 
This leads on to establish the pre-existing easements that are commonly used in today society. The different characteristic of an easement can take the form of a right of way, a right to light and the right to support. Although again, these are not exhaustive to an easement (Davies and Taggart,2021).  
The famous case of Re; Ellenborough Park 1956 Ch 13 is an essential part of an easement. This is because it sets out the four essential characteristics of an easement. It sets out that there must be a dominant and servient tenement. It also establishes that the easement must accommodate the dominant tenement, this means that the servient owner cannot deliberately interfere and stop the dominant owner from using the land (Isherwood, 2016). It is demonstrating that the dominant and the servient owners can not be the same person. This is because a landowner can not have an easement over their own land. Lastly, it demonstrates that the right must be capable of forming the subject matter of a grant. 
The concept of dominant and servient land is the main essential existence of an easement. The dominant land is the landowner by the owner that has the right. The servient land is the land that bears the burden of the easement. These are the ones that have their neighbours crossing or using their land. This concept ensures that an easement can only exist if the claimant land is attached or appurtenant to the dominant land. That is why it is extremely important for a dominant and servient tenement to be established. This is because an easement will not exist if there is not a dominant land and only a servient tenement.  This easement will still exist even if the dominant tenement is taken over by new owner as they still have to abide by the easement and benefit from it (Pickthron,2013). If a dominant tenement is not precented when attempting to create an easement will only result in a licence only. However, only a servient tenement needs to be identified when creating a profit. Although, ensuring that there is a dominant tenement makes things clearer and provided greater certainty (GOV, 2019). 
The easement must accommodate the dominant tenement this means that there must be a direct beneficial impact on the land itself. An easement will not exist for personal benefit of the owner. The right must be connected with the normal enjoyment of the dominant tenement.  This can be demonstrated in the case of Hill v Tupper 1863 ER 52 case it was held that holding pleasure boats on a canal was not granted as an easement because the right did noy accommodate the land. It only personally benefitted the owner of the business (Tanfield chambers,2016). 
It is also stated that the dominant and servient tenement do not have to be joined to each other, however they need to be close enough to establish a connection. This can be demonstrated in the case of Bailey v Stephens 1862. Where there was an issue of whether it is possible for a valid easement to exist where a landowner had been granted a right of way over a piece of land that is not joined to his own and was faraway. However, it was held that the lands must be in proximity to each other, in order to claim an easement (Roselli,2019). 
Diversity of ownership and occupation is the third characteristic of an easement. Within this section, it explains that an easement is a right exercised over a piece of land for another person benefit. The landlord tenant contractual agreement satisfies the principle of diversity. It satisfies this because a landlord will grant a lease over part of the property being that he holds the freehold interest. A tenant may also claim an easement over the landlords’ hand because the dominant and servient tenement are not the same people (Issac,2016). 
For an easement to be formed, it must be capable of forming the subject matter of grant. A grant is a term used to describe that a landowner creates an easement in favour of the buyer. Under section 1 (a) of the LPA 1925 an easement must be capable of being granted by the deed, it must also be capable of precise definition. This is referred to as a legal interest. For the right to be granted, it must be granted by a capable grantor (Ezylet,2021). For there to be a capable grantor, there must be a capable grantee. This is because it would not be possible to grant rights to an entire village. 
This characteristic has four main points that must be met. The first one is that an easement must be capable of reasonably exact definition. This means that the easement must be clearly defined. The second main point to this characteristic is that it must not involve any expenditure by the servient owner. The third criteria is that an easement must not be so extensive to amount to a claim to joint possession of the servient tenement. This means that easement can not be too extensive. It cannot give exclusive possession of the servient tenement. It also cannot exclude the grantor completely from possession of the servient tenement. This is judged both temporary which means the amount of time taken and spatially which means the amount of space used (GOV, 2019). This causes problems for easements of storage and parking as demonstrated in Wright v MacAdams [1949] 2 KB 744 (Endacott,2020). 
The final criteria that the law can be cautious when it comes to a claim for a new type of negative easement. A negative easement is where the right carried affect by the dominant owner affect the servient owner from enjoying their own land. the law has only recognised light, air and support as negative easements. Negative easements are reviewed with caution as because they could prevent an owner of the servient land from fully enjoying their own land (Wallace,2006).
Creating an easement can be quite simple as there are a number of different methods that can be used in order to create one. An easement can be created through the express grant or reservation (Tanfield Chamber,2016). This is where the servient owner executes a deed granting the dominant owner the right to use their land. This type of easement is created knowingly and deliberately by the servient owner. An express reservation allows the seller to reserve rights over the land that they are selling (Weinstein,2021). This can be quite restricting for new owners because they would be purchasing land from a person that will still have the right to use it for their own beneficial purposes.
A second method used to create a grant and reservation easements, is the implied by necessity. This type of an easement would be relevant on a sale of property in a land-lock parcel of land. a land-locked parcel of land is defined as not having the means to gain access to the public highway. For this to be granted it must mean that the land dd not have any of access, other than the right claimed (Smart,2016). The third method that can used is the implied by common intention.  
The rule in Wheeldon v Burrows (1969) also plays a part in the creation of an easement. The result of the case law of Wheeldon v Burrow (1969) is used as a way of converting quasi-easement into easements. A quasi- easement occurs when an owner sells parts of their lands, these quasi-easements will be passed on to the new buyer. However, it can only pass over it meets the certain criteria that t he existence of the quasi-easements, existed prior to selling the land.  The right must be continuous and apparent, and it must be necessary to the reasonable enjoyment of the land sold. Also, the land must be in use at the time of sale. If these are not met, then the quasi- easement will not pass to the new owner (Gooch and Williams, 2007)
Section 6 of the LPA 1925 is also a method of creating an easement. this method operates in a way to automatically pass on to a new buyer of land, all the existing rights. This is demonstrated in the case law of Wright v MacAdams (1949). All that is required for this operation to continue is a written document that states the effect of creating or transferring a legal estate. There must also be a diversity in the occupation of the two parts of land at the time of the grant. Finally, there must also be an existing privilege at the date of the conveyance for this to automatically pass on. (Reuter,2021).
 Furthermore, if there was an uninterrupted user for 20 years or more with 30 years of profit, can also create a legal easement. this is known as prescription. If the dominant owner can show the use of the right for 20 years, the court will uphold that there must have been a legal origin. Therefore, the legal easement is created. Prescription has three main aspects, a common law, the doctrine of lost modern grant and the Prescription Act 1832. Regardless of which method is used it would deem necessary to show the right has been used by a fee simple owner against a fee simple owner. (Stewart,2006)
The use of these easement can bring a lot of restrictions to someone buying the land. These easements can become quite stressful for the servient owner because it can be quite frustrating when other people use your land for things such as for grazing purposes. This can be frustrating because having other people animals on your land, eating all your grass or making a mess in generally can really irritate people. However, the owner cannot do anything about it because of these easement grants the other owner the right to allow their animals to graze on your land. Although, this is not supposed to stop the servient enjoying the full of their land. It can actually cause the servient restrictions as they cannot use the full of their land for things that they want such as digging out a pool because the dominant has the right to graze. Meaning that there has to be grass there and the servient cannot deliberately take that grass away. If they were to dig an pool near where the animals graze, they risk the animal drinking or swimming in the pool. It can also result in an animal dying through drowning in the pool. They will also have a really strong smell of urine and manure, that this would stop the enjoyment of using the pool as the smell would be bad. If they were not used to it, having not lived there for long. 
To conclude, it is vitally important to fully read and understand everything that is document in a deed when considering purchasing a house. This is because there are quite a few restrictions that an easement can bring if it is present when buying land. It can be restrictive because your neighbour has the right of way of just walking onto your land without having your permission to do so and you legally could not do anything about it. This is because they have the legal right granted to them in the easement. The worse part of an easement is that you may not have made it. It could have previously been made with the previous owner and then it gets continued on to you, once you have purchased the land. This means that you did not even get a say in, if this could happen or not (Roselli,2019). 
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