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Specialist Employment Law- 5OS01
1. Evaluate the aims and objectives of employment regulation. (AC 1.1)

The whole purpose of employment law looks at the relationships between organisations and employee, according to Daniels (2022, p.1). Employment regulation focuses on several aims and objectives, mainly looking at the right of employees ensuring fair treatment regarding employee experience and welfare takes place. 
One of its main aims looks at employee terms and conditions, this includes living wages, hours of work and annual leave. Establishing these principles ensures workplaces and inclusive and fair creating consistency across the organisation, in turn creates a sense of safety.
Inclusion, diversity and equality are important facts that shape employment regulation. This includes the ‘9 Protected Characteristics’ such as age, race, disability, sexual orientation according to the EHRC (2021), by adopting a diverse workplace, employees are accepted and are in working environment in which they belong. 
According to Daniels (2022, p.260) workplaces require a practical level of support for their employees and safe and adequate equipment. Employment regulation explores health and safety within the workplace. For example preventing slips, trips and falls. It also seeks mental health mechanisms to support employee wellbeing such as providing ‘Employee Assistance Programmes’ for employees seeking additional support. This contributes to Maslow’s Hierarchy of Needs as well as ensuring duties can be carried out safely without risk to mitigation(Pichère and Cadiat, 2015, p.8).
 
Employee regulation considers many aspects such as raising awareness of diversity, equity and inclusion, making sure health and safety standards are current and policies are updated and providing support when disputes occur. (Arsel, Crockett, & Scott, 2022,1) Focusing on these points, ensures employees can continue their work in a safe and standardised workplace.

It’s also important to note that regulation can deter productivity as it can be seen to reduce the ability of the economy when reallocating resources, this then means resources are less efficient which can impact business productivity and growth. An example of this looks at hiring temporary workers in place of permanent workers, which means permanent jobs are scarce and no job security is provided across the organisation, which increases a sense of uncertainty. There are also cost implications in place due to the higher costs of adjustment for temporary workers. (CIPD, 2015).



2.Examine the role played by the tribunal and courts system in enforcing employment law. (AC 1.2) 

The tribunal and courts system are necessary and provides a space for employers and employees to resolve disputes. Its main focus seeks to safeguard the rights of the employee and employer and ensures those rights are compliant with legal frameworks and obligations. Ultimately, protect the reputation of the organisation whilst respectingthe right of the employee.
 
Its main purpose provides individuals and organisations a space to listen to professional cases that have been breached according to employment law. Examples include unfair dismissal and discrimination. The system has authority to determine on these topics and can utilise appropriate legislation to come to a decision that is equitable.
 
The tribunal and courts system looks at the application of employment law and ensures that the law is exercised fairly by providing advice and recommendations that serves to consider the employee and organisation in its outcome.
 
It has the authority to grant any outstanding re-numeration and acts to detect an unlawful code of conduct taking place. As it’s a legal process it can reward any unfair dismissals or ill treatment. Examples include loss of earnings or causes of ill health as a consequence of the scenario, which limits workers access to employment tribunals and appeal tribunals 
The trade union Unison changed the law at the supreme court when employers were previously employees had to pay fees if they wanted to go to an employment tribunal. This seemed very unfair and unjust, as employees who faced serious grievances at the workplace, were required to pay to have their claim looked at. It meant people on lower incomes were not able to afford the fees and therefore have a change of settlement or justice from their employer. This poses major risks as people in this circumstance face being unheard and not valued in the workplace due to lack of financial means. (Unison, 2017).

This positive step changed history as arguably the fees were considered to encourage employers to break the rules. Since the rule change, it means that the Employment tribunal is now free and it’s up to the claimant to present their cases in a simple format as stated by Daniels, 2022.

3.Explain how cases are settled before and during legal procedures. (AC 1.3)

Judicial mediation is an example of tempting to resolve workplace distress before legal proceedings according to Daniels (2022, p.26). It’s effective as it focuses on gaining a mutually beneficial outcome between all stakeholders/employees involved in the case.  Judicial mediation is a common tool that’s used to resolve disputes in many organisations. It can be very reputationally damaging for an organisation to go into a tribunal and can cause distress amongst employee wellbeing, as well as the huge financial implications by preventing court proceedings taking place. (CIPD, 2013)
Failing mediation, during legal procedures a case will be sent to trial and will appear in front of a judge or jury who are responsible for giving a verdict or decisions based on what has been presented. The benefit of this is that the opinions are neutral, they have a lack of bias or affiliation with the workplace, therefore creating decisions that are equitable.

It’s important to note that any legal proceedings are considered ‘with’ or ‘without prejudice’. If an agreement is made ‘with prejudice’ it means that situation has been resolved decisively and those involved can never raise the issue in court again. Without prejudice occurs when a negotiation happens, the conversation cannot be used or mentioned in a court of law if legal action takes place. This is important for both employee and employer to speak freely, without fear of persecution at a later date as reported by ACAS, 2018. 

In the instance where a settlement between employee and employer has been agreed through ACAS, a COT3 will be signed and the case is withdrawn from the Employment Tribunal. The COT3 protects both the employee and employer from pursuing the case further as it has been settled. It is important to note that the claimant seeks independent advice from a qualified lawyer or certified advisor before agreeing. (Daniels, 2022, p.25)

An example of a settlement between the employer and employee could be the employee agreeing to leave their role and be given financial reward for doing so. It is common that employers agree to a settlement outside of the court system to avoid reputational damage and with the interest of the employee’s well-being.


4.Charlotte and Madeleine are aware discrimination legislation exists. They are unsure how this might affect their approach to recruitment and selection of employees for their two new branch openings. They want to avoid dealing with retirement and do not want their business disrupted by employees taking maternity leave. To overcome this, they decide to appoint young men. Advise them on the decision of appointing young men only. (AC 2.1) 

By intentionally and strategically setting out to only appoint young men can be seen as a breach of discrimination law according to the Equality Act 2010. The act prevents any form of discrimination, both positively or negatively based on protected characteristics including age, sex, marital and maternity/pregnancy status. Section 5 of the Equality Act 2010 (UK) makes clear reference to a person who has a specific characteristic according to their age. 

There are also implications associated with sexual discrimination by actively and consciously choosing to not hire people or retirement age or to avoid maternity leave. 
This poses another breech of Section 18 or the Equality Act 2010 (UK) Section, whereby a pregnant person cannot be discriminated against due to their pregnancy or illnesses that have been suffered by her, which includes being on maternity leave. 

It is imperative for Charlotte and Madeline to be fully aware of their workplace decisions, which can be reputationally damaging, that can lead to many legal implications, not to mention financially costly in a court of law if it were to go to tribunal. Charlotte and Madeline can face direct discrimination charges, and by nature of not hiring women of reproductive age to avoid pregnancy, could face sex discrimination and ill treatment based on a protected characteristic, as mentioned in Daniels, 2022, 118. 

According to Daniels,2022, perceptive discrimination could be argued in a court of law to have occured, it is therefore strongly advised that during the recruitment process it is advised not to ask direct questions related to the protected characteristics such as age, gender, or disabilities, except for the purpose of making reasonable adjustments (CIPD,2022). 

It would be strongly recommended to ensure Charlotte’s and Madeline’s practices are fair and equitable. In doing so they will ensure their candidates are selected based on their merit, skills and expertise. It would also be advised for the ladies to take legal advice to ensure equality and diversity are part of the workplace culture.

By only selecting one of the 9 protected characteristics, and actively discriminating the others creates an unethical and unlawful workplace, therefore it is in Charlotte’s and Madeline’s legal and personal interest to hire a diverse workforce.  



5.Cat, a restaurant manager, has recently become aware that she is paid less than Kit, another manager who is male. Her salary is £28,000 a year, whereas Kit earns £30,000 a year. She asked Charlotte to increase her salary to match Kit’s, but she refused saying Kit deserved the extra money. (AC 2.2) 

According to British employment law, it would be recommended for Charlotte to strongly reconsider her answer for the following reasons. Daniels (2022, p.137) reports that there is a significant gap between earnings of men and women in the UK. As a result the government has introduced gender pay gap reporting. According to Daniels (2022, p. 138) Government reporting includes the mean pay for men and women and the financial gap between the two amounts of earnings. 

Therefore, Cat has the legal right to earn the same pay as Kit, especially if they are conducting similar roles and both possess the same skills and credentials. In a case law example, whereby a female worker who has less experience than her male colleague but was doing the exact same job made a case against experience, it was said at the Court of Justice of the European Union, ruled that an employer doesn’t have to justify different levels of pay providing that there’s evidence that suggests that the differences are not being applied in a fair manner. Basing the pay on Charlotte’s opinion of Kit can go against Crumbly Cakes LTD in a court of law. (Daniels, 2022, p.138)

Charlotte’s refusal without explanation can be directly linked to sexual discrimination in a court of law, which is referenced in the Equality Act 2010. 

Also Charlotte’s viewpoint that Kit ‘deserved’ the extra money becomes problematic as it implies a conscious bias, stereotyping Kit’s performance based on his gender. This again is a breach of the Equality Act 2010. According to Daniels (2022, P.139) there can be instances where an employer can justify the difference in pay between the sexes doing the same role if there is proof of an alternative defense other than sex. This option for justification would have to be carefully considered and potentially seek legal advice if the basis is just on sex. 

It’s important to highlight to Cat that it’s important to adhere to the equal pay guidelines and carefully consider gender discrimination within her workforce. Cat legally has employee rights where she can take her case legally further if her employer fails to provide legal explanation of their choice other than sex alone. 

It is advised that Charlotte speaks with Cat, apologise and reconsiders increasing Cat’s salary to match Kit’s. In turn, this will save legal costs to Crumbly Cakes LTD in the long term, maintain a strong reputation among their staff and increase retention in the long term.

6.The lease on an existing site is due to expire in four months’ time and the new terms are prohibitively expensive. Charlotte and Madeleine decide to close the restaurant when the lease expires, rather than renew the lease. When the restaurant closes, they intend to dismiss all six employees, paying each person two weeks’ notice as stated in their contracts of employment:
a. Angelica, the manager (eight years’ service, 53 years old, salary £700 per week)
b. Saffron, the supervisor (five years’ service, 30 years old, salary £350 per week)
c. Chip and Cherry, full-time sales assistants, who are 18 years old, and Reese and Carmel, full-time sales assistants who are 19 years old. All four employees have one year’s service, are paid £9.00 per hour and work 25 hours a week)
Advise why their approach is risky and what they should do instead. (AC 3.1)
By paying the employees two weeks of service and to then make them redundant would pose serious breach of UK employment law, in particular wrongful dismissal if legal notice is not adhered to and redundancies are not offered as a result as mentioned in Daniel’s, 2022, p.191. 

To stay safe and work within employment guidelines, Charlotte and Madeline are strongly advised to adhere to redundancy policies with are mandatory with UK employment law. It is advised to speak with the employees who this decision will impact in the first instance. An advisory would be to speak with them about their options, which could be to be placed within another branch, give notice according to their contract or offer redundancy pay.

Based on GOV.UK’s (2016) redundancy pay calculator:
Angelica would be entitled to 8,400 GBP and Saffron 1,750 GBP.
Charlotte and Madeline are advised to look at the age discrimination laws when looking to terminate their longer-standing member’s contracts. Age discrimination is against the law according to the Equality Act 2010 and dismissals must be based on business decisions rather than age alone.  

According to ACAS (2022) it would be advised for Charlotte and Madeline to seek further legal advice regarding redundancy procedures for Chip,Cherry, Reese and Carmel. If someone is dismissed from their employer and have worked less than 2 years, they are advised to check their employment rights, which are known as ‘short service dismissal.’ It could be considered from the employees point of view, that they may have a case of unfair dismissal or wrongful dismissal, on the basis of a fixed term contract before the date is due to expire. (Daniels: 2022: 191). 

Overall Charlotte and Madeline are advised to seek further legal advice and adhere to legal redundancy guidelines as there would be strong legal implications for not following these. 

In the case law example, Irani v Southampton and SW Hampshire Health Authority (1984) IRLR 203, Irani appeared in court over irreconcilable differences, because he worked part time and was dismissed and Irani was suspended and received a full salary, as seen in Daniels, 2022.

It is imperative that Charlotte and Madeline ensure they are working to fair processes and procedures, as they can potentially face hefty legal and financial implications later down the line, in accordance with UK employment law. 

7.The takeover of Crumbly Cakes is due to be complete in four months. Ownership will transfer to Peachy Desserts Ltd, and the identity of the owner will change. Charlotte and Madeleine consider the takeover a ‘good fit’ with their business, as the nature of the business is the same and they will take over all tangible assets. Charlotte and Madeleine do not dispute that Peachy Desserts Ltd will become the employer of the 12 employees of Crumbly Cakes but plan to give the employees of Crumbly Cakes new contracts on the same terms and conditions as their existing employees. Advise on the legal risk of this approach and what should be done instead. (AC 3.2)

If Charlotte and Madeline gave their employees the same terms and conditions as Crumbly Cakes, it would cause legal implications relating to unfair dismissal or the breaching of employee rights according to Daniels (2022, p.206). Under UK employment law, the ‘transfer of undertakings (TUPE) where the employee rights are transferred to a new owner within an organisation, which includes continuity of service collective agreements and all rights and obligations contained with the contract of employment, according to Daniels (2022, p206).

The purpose of TUPE means that all rights according to the organisations legal obligations are met with the employee’s interest. By giving new contracts using the same agreements as the previous employer can overlook the employees rights according to TUPE.

As a result Charlotte and Madeline risk legal implications as their employees may states that signing the new contract breaches their rights and can lead to claims of constructive dismissal if they object to sign their new contacts under the new terms of agreement.

It is strongly advised to offer brand new contracts that are compliant with TUPE procedures as well as informing their employees of the processes in advance. As part of the TUPE guidelines, providing written documentation about the next steps and what is happening to the employee and the organisations as well as the details of their professional roles and responsibilities within TUPE. 

It’s important for Charlotte and Madeline to be transparent about the new contacts, and note any changes from their old contract that exist within their new one. Consulting with a legal professional will ensure appropriate consultation has taken place and that the contract is fair and equitable according to TUPE. When TUPE applies, the buyers who are Charlotte and Madeline take on the rights, responsibilities and liabilities of the seller towards the employees, according to CIPD, 2022. 

Good practice and constant communication throughout a transfer process can support behaviour change and mitigate feelings of reputational damage. Creating a culture of support will contribute to the productivity of their cakes whilst the transfer is taking place and ensure their existing organisation is safe and reliable, despite changes in the future.

8. Charlotte and Madeleine are aware there are changes to the National Minimum Wage each year. They firmly believe that all sales assistants work hard regardless of age and as such should be paid the same. All sales assistants are currently paid £9.00 per hour. They want to check their approach is lawful and wonder whether there are any rights related to pay statements they need to comply with. (AC 4.1) 

UK employment law has created the National Minimum Wage to ensure that employees are paid fairly according to their expertise, experience, skills, length of service, which is also in compliance with the 9 protected characteristics. For the employees who are apprentices, and earning above their recommended salary, it is a very positive experience. 

According to the Working Time Regulations 1998 as seen in Daniels, 2022, a ‘worker’ is anyone who has entered or works under...a contract of employment.  Where employees have worked for the organisation for over 2 years, with responsibilities and are entitled to a higher national minimum wage would implicate pay discrimination proceedings under ‘age discrimination’ according to EHRC. 

As an adviser, I would recommend Charlotte and Madeline check their salaries as aligned with the National Minimum Wage on an annual basis. The National Minimum Wage is created according to the government’s guidelines and considers the employee’s age. 

Paying all the sales team 9 GBP per hour would mean Charlotte and Madeline are advised to review their salaries and ensure they are operating in compliance with the government’s requirements. By not paying their team according to the National Minimum wage can implicate their professional conduct and may be required to answer to HM Revenue and Customs. Gov.uk, n.d).

Charlotte and Madeine are obligated to provide pay slips to their employees. This is a requirement from The Employment Rights Act 1996 where employees are legally required to receive pay slips outlining their pay along with any deductions for each occurence of salary. Their employees can legally receive their pay-slip before or on the day they receive their salary. 
By complying with the above ensures Charlotte and Madeline prove they are working within UK employment law guidelines and transparency and open communication with their workforce. As an organisation, it’s important that Charlotte and Madeline think about their decisions carefully ‘as they continue to largely inform their choices based on reputation according to Baltaru,2019. Having regular review meetings regarding employee salary will ensure they are compliant and up to date on lawful ways of working. 

9.Charlotte has received a complaint from Kit, manager of a restaurant that trades seven days a week. Kit states his working hours are too long, and that he does not have adequate breaks or sufficient days off.  He normally works five days a week from 9.30am to 9.30pm but when his supervisor is on holiday, he must cover their days off. Advise on whether Kit has a legal cause for complaint, with reference to employment law. (AC 4.2) 

Kit has legal reasons to advocate for his rights at work. Under the Working Time Regulations (WTR) (1998), people who work are entitled to breaks, days off and annual leave according to Legislation.go.uk. As per WTR regulation Kit is exceeding the greatest number of hours he can work, which are 48 hours in a given week, according to Daniels,2022. 

The Working Time Regulations 1998 have been implemented by the EU Working Directive and the Young Workers Directive, to cover the health and safety of employees. This means that employers who are healthier at work, are less likely to have accidents and are more committed to their work if they have a number of holidays, rest periods and are given reasonable working hours, excluding armed forces and police, according to Daniels, 2022. 

People who work are entitled to breaks according to the amount of time they are working per week. The WTR states that people who work are entitled to a 20 minute break for every 6 hours they work.(Legislation.gov.uk). It would be a cause for concern if Kit exceeded his working hours without rest breaks. 

It’s important to give Kit time to rest and break between his shifts according to health and safety regulation. If Kit must work on behalf of the supervisor to cover their time off, it may cause risk to Kit as he is not receiving adequate rest between during and after shifts, at least 11 consecutive hours in every 24 hour period (Daniels: 2022:91). It is important that Charlotte and Madeline provide a duty of care to their staff and to make sure that their staff are working to the working hours according to the WTR.

To conclude, it appears that Kit has reasons to raise a legal complaint about his working patterns as it goes against the Working Time Regulations. 
It would be strongly advised for Charlotte to take a close look at Kit’s working situation and to make sure they are working within the WTR to ensure Kit takes breaks and has appropriate time between ending and starting a shift. It would be strongly recommended to look at Kit’s rota and ensure breaks are a priority as a duty of care and to work in compliance with his legal rights. By not doing so would cause legal implications and breech of his right which would cause consequences for Charlotte and Madeline as well as reputational damage, which could be detrimental to their future workforce and earnings as noted by Daniels 2022.
10. Coco, a restaurant manager with eight years’ service, was delighted to inform Charlotte and Madeleine that she is pregnant and that her baby is due in six months’ time. Charlotte, who took two weeks off after the birth of her baby, is unhappy at the disruption this will cause but is happy to let Coco book two weeks’ annual leave to coincide with the birth of her baby. Charlotte feels a small business cannot afford the maternity leave and maternity pay that a larger organisation could offer, and she knows from experience that two weeks off is sufficient. Advise Charlotte and Madeleine on Coco’s maternity rights. You are concerned about Charlotte and Madeleine’s lack of knowledge in this area and decide to add a brief overview of paternity and adoption rights in case they make mistakes in this area too. (AC 4.3) 

It is strongly advised for Charlotte and Madeline to recognise that Coco, who has worked at Crumbly Cakes for the past eight years is given her maternal right according to UK employment law, that is purposefully created with her’s and her unborn child’s interest at heart during and after child birth. 

Coco is also entitled to at least 21 days for the time she wishes to take her OML period to start as long as it’s reasonably practical, she has a duty to inform her employer of her pregnancy, her expected week of childbirth and which date she is intends for her OML leave to begin. Coco will also be required to produce a MATB1 for from her medical practitioner with the expected due date of childbirth, for her to be applicable for maternity pay, this right falls under the Maternity and Paternal Leave and Employment Rights Act 1999. (Legislation.gov.uk) (Gov.uk, 2023)

Coco can legally have maternity leave of up to 52 weeks. This is broken down into 26 weeks of ordinary maternity leave and 26 weeks of additional leave. (Gov.uk, n.d)

It's important to note that Coco can may also be able to receive SMP- statutory maternity pay, providing she is eligible according to the conditions of SMP. (Gov.uk, n.d) She may be entitled to receive SMP for up to 38 weeks during her maternity leave.

Coco however does not have to take the full 52 weeks off, she can return to work within the 52 weeks if she choses to. (Gov.uk, n.d) When returning to work after maternity, paternity or adoption leave, it’s important for Crumbly Cakes LTD to offer flexibility which offers many benefits including access to a diverse pool of talent and filling the skill shortage gap as mentioned by the CIPD, 2022.

Paternity leave is given to the biological parent of the unborn child or the partner of the biological mother, would be expected to have responsibility for the baby’s upbringing. It grants 2 weeks maximum from the baby’s birth date or the week of birth and up to 56 days after birth, the time off can be taken as one block of 2 weeks or agreed days across the 56 days.

Adoption leave and pay in the UK are typically in line with SML and SMP since April 2015 with up to 52 weeks’ adoption leave available.  
All rights are protected and upon returning to work after leave, employees are entitled to return to the same job or to the same conditions of employment, according to the CIPD, 2022.

It is imperative that Charlotte and Madeline know only providing two weeks’ annual leave would lead to discrimination based on the 9 protected characteristics, around pregnancy which is unlawful. (Equality Act 2010) (Gov.uk, n.d) Ensuring they work with the Equality Act 2010 not only support Coco’s wellbeing but that of her unborn’s child too. 



11.Chelsea, a restaurant manager, has made a flexible working request and wants to change from working full-time to working three days a week. Charlotte informs you she will let Chelsea know that Peachy Desserts Ltd ‘don’t do’ flexible working and if she does not like it, she should leave and find a part-time job somewhere else. Advise Charlotte and Madeleine of the risks of their approach and what they should do instead. (AC 4.4) 

Charlotte and Madeline can face discrimination on the grounds of constructive dismissal for not taking Chelsea’s request seriously, according to UK employment law.

Employees are entitled to ask for flexible working under the Flexible Working Regulations 2014, according to Daniels, 2022. The employee has rights to ask owing to additional responsibilities, for example caring for a family member. It is important that Crumbly Cakes as Coco’s employer take time to consider the request and respond in an appropriate manner. 

Charlotte and Madeline are advised to carefully rethink their response as they are compromising their reputation as well as their legal responsibilities as an employer. They may face a claim for constructive dismissal which happens when the actions of employers are in breech which means the employee must leave the organisation through no fault of their own,therefore Chelsea can claim unfair dismissal in a court of law. (Gov.uk, n.d).

It’s important to note that Charlotte and Madeline could be in breech of the Equality Act 2010, as Chelsea’s ask is connected to one of the nine protected characteristics and is not being taken seriously by her employed according to the Equality and Human Rights Commission (2019) can be linked to indirect discrimination.

It would be advised Charlotte and Madeline speak with Chelsea to discuss the flexible working policy and listen to her reasons for requesting as mentioned in Daniels, 2022.
Chelsea has the right to be accompanied by a trade union representative or a work colleague as mentioned in Daniels, 2022. It’s also advised that Charlotte and Madeline look at what is required for Crumbly Cakes and listen to what Chelsea’s request is, and think about ways to agree a solution that would suit both parties. (Gov.uk, 2014). 

Deciding to not agree to Chelsea’s request, would mean Charlotte and Madeline would be required to produce their reasoning behind rejecting her request and are also required to inform Chelsea of the reasons by they declined. Chelsea is legally entitled to make an appeal and Charlotte and Madeline are advised to give Chelsea the resources to appeal, according to Gov.uk (2014).

It is with strong interest that Charlotte and Madeline are advised to manage Chelsea’s request with a delicate and considered approach and if they agree to Chelsea’s request, they make the change to her contract. 
Charlotte and Madeline can turn down the request for a number of reasons including a burden of additional costs, unable to recruit new staff, planned structural changes to name a few. It would be strongly advised to take a balanced stance, that will ensure Charlotte and Madeline are adopting the right approach in supporting their employees, as well as working with UK employment law as a business. 
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