The recent introduction of vast reform to the Personal Injury Small Claims Procedure has fundamentally altered the process of navigating minor injury claims. The reforms have had a particular impact on accidents arising from road traffic accidents (henceforth RTA) and have collectively been introduced under the moniker ‘The Whiplash Reform Programme’ (Ministry of Justice, 2018). The changes have sparked sector-wide debate about their impact on the UK’s justice system. Proponents put forward that these changes work to lower the burden on courts by encouraging more litigants in person due to the new streamlined claims process (Ministry of Justice, 2024). Nonetheless, critics contend that the reforms cause disproportionate disadvantage by lessening access to professional representation as claimants face the complexities of the legal process unaided (Denvir, 2022). This assignment contends that the reforms are potentially detrimental to claimants as they signal a clear shift of control towards insurers and away from claimants seeking compensation for their injuries (Miller, 2023). This will be achieved by an overview of the changes, a view of the legislative framework and the relevant statute, a discussion on the impact of the reforms on litigants in person and a critical analysis of the findings.

A key change brought by the reform includes the increase of the small claims limit from £1,000 to £5,000 for RTA and to £2,000 from £1,000 for all other personal injury (Justice, 2024). This change derives from the Civil Liabilities Act 2018 (henceforth CLA 2018) whereby part 1 provided that the Lord Chancellor would construct a tariff of damages, indirectly supporting the rationale for the increased limit. This was then consolidated in The Civil Procedure (Amendment No. 2) Rules 2021 section 5 (a) which modifies the Civil Procedure Rules 1998 part 26.1(a) (henceforth CPR) to set out the increase. In practical terms, this means that more claims are likely to be categorised as small claims which has been confirmed with 68% of all allocations leading to the small claims track in the third quarter of 2021 compared to 62% in the first quarter (Ministry of Justice, 2022). Furthermore, in accordance with CPR part 27.14 (2) legal professionals are prohibited from recovering their legal costs in the small claims track asides in limited circumstances. This directly correlates to an increased number of litigants in person (LIP) as it is not financially viable for both solicitors and claimants alike (Miller, 2021).

The government’s encouragement of LIP did not originate from the whiplash reforms. The enactment of the Legal Aid, Sentencing and Punishment of Offenders Act 2012 dramatically reduced the availability for almost all forms of personal injury (DiMambro, 2015). This change indirectly forced those without sufficient economic means to enter claims as an LIP for personal Injury cases. The reforms encourage this further. On one hand this does boast advantages, litigation costs can be costly, and the new process encourages claimants to pursue claims without representation. (Miller, 2021) This is due to the simplified procedures and a standardised outcome. Furthermore, support packs and guides are regularly updated to aid LIP through the process. (Ministry of Justice, 2021) Nonetheless, there are many drawbacks. Whilst the new procedures are designed to be more user friendly, lack of legal representation can be detrimental to claimants. (Miller, 2023) Although simplified, the claims process still requires a base knowledge of legal procedures with LIP left to complete vital documentation to present their case effectively. This can lead to unjust outcomes for claimants who may have otherwise had a successful case. An example of this lays within the small claims limit. LIPs would be expected to know whether or not their claim is worth £5,000 or less upon initiating. To do this they would need to know the timeframe of their injuries which may be ongoing, those suffering injuries on the longer limit of the timeframe may be forced to suffer longer periods of financial hardship to increase the merit of their claim (Pamplin, 2014). Miller  (2021) highlights that the reduction of damages aggravates this, meaning LIPs could find themselves in more financial hardship than the meagre compensation award could remedy.

Another key change to the process saw the creation of the Official Injury Claim Portal ( henceforth OIC) which became active on 31st May 2021.  This was created by the Motor Insurance Bureau under instruction of the Ministry of Justice (henceforth MOJ) and intends to allow those with minor injuries from a RTA to seek damages without the instruction of legal professionals (Solon, 2015) .The MOJ (2024) state that the OIC was created to provide an accessible and simple outlet for claimants to process minor Injury claims in the most cost-effective manner (Ministry of Justice, 2018). This is due to the reduced requirement for professional legal assistance and the aim to reduce insurance premiums. The latter is said to be achieved by reducing the costs paid out by insurers (Ministry of Justice, 2024). This is entrenched in CLA 2018 whereby section 8(1) enforces a statutory responsibility on insurers to report to the Financial Conduct Authority on how these savings have been transferred to consumers. Although the OIC is said to bring reductions to the cost of insurance premiums, critics rebut that consumers are yet to see this reduction. Evidence has shown that the majority of service users have seen a substantial increase in their motor insurance premiums. (Miller, 2021) Despite this, proponents argue that increases are due to other economic factors and the savings expected from the reforms will be incremental, with consumers seeing the changes over time. In either case, it is clear the true impact of this ‘advantage’ will need further time to fully assess its impact (Watson, 2023).

As prior mentioned, CLA 2018 called for a new fixed tariff for whiplash injuries and minor psychological injuries that are sustained in RTA’s. The term whiplash is defined under CLA 2018 section 1(1) as a soft tissue injury which is sustained in the shoulder, back or neck. Section 1(2) provides examples including ruptures, tears and sprains in the muscle, ligament or tendons. The MOJ (2018) figures show that around 90% of RTA related claims are for whiplash injuries. This is said to be the reason for the tariff, as it aims to provide certainty for claimants with a standardised provision of damages (MOJ, 2024). The tariffs were set with a view of the objective to reduce inflated compensation and control costs. Tariff amounts are set by The Whiplash Injury Regulations 2021 (henceforth WIR 2021) section (2) with an uplifted section for those who suffer whiplash alongside minor psychological injury. The tariff is based upon the timescale of the Injury with durations ranging from 3 months with a value of £240-£260 to 24 months and under at £4,215-£4,345. The methodology for calculating compensation in instances where a non-whiplash Injury occurs alongside whiplash is based off the precedence set by Yoann Samuel Rabot v Charlotte Victoria Hassam and Matthew David Briggs v Boluwatife Laditan (2023). This case established that the compensation awarded cannot be lesser than if the non-whiplash injury had occurred alone. 

The third major change brought by the reforms is the ban on premedical settlement. This is demonstrated in WIR 2021 section 4(a-b) which states that in order to pursue a claim, a medical report confirming the validity of the injury must be submitted in evidence. The purpose of this ban is to reduce the number of fraudulent injuries and to ensure claims are medically verified as per the government’s main objective with the Whiplash Reform Programme (Regan, 2021). This is specified further in CPR rule 35.4 which confirms the requirement of a fixed cost medical report. Furthermore, the ban introduces a more robust process for the assessment of claims, which is said to lead to increased accuracy in compensation awards. This is because the process is now slowed by the removal of the Insurers right to offer settlement to hasten the process. Medical reports are typically obtained from MedCo and the process has been integrated into the OIC with the Government claiming that the process is straightforward and accessible. The cost of this report is then settled by the party at fault if liability has been accepted in any part (Ministry of Justice, 2023). This change has been promoted as a way of tackling exaggerated and fraudulent whiplash claims. The MOJ (2024) claim that there were 550,000 claims in 2019-2020.  This is concerningly high, and the reforms could have a positive impact on this, reducing the pressure felt by the civil courts. However, critics highlight the imbalance of power that they bring between insurers and LIP. With more claimants acting as LIP and withheld from professional advice, they are left to face proceedings against large insurers with access to more resources and legal knowledge (Miller, 2023). This could lead to unfair advantages for defendants. Critics point proponents to the Human Rights Act 1998, article 6 which provides the right to a just trial. The imbalance of power faced by those forced to represent themselves through statute limitations provides insurers in an unjust position (Denvir, 2022).

The Civil Procedure Act 1997 (henceforth CPA) was established to update and unify the procedures of the civil court as it laid the basis for the creation of the CPR. Although not directly related to the whiplash reforms, through amendments and supplementary regulations, CPA grants the CPR to reform civil court procedure in line with societal changes (Browne, 2023). As prior mentioned, CPR rule 26.6A has been amended to increase the small claims limit. However, it does allow for circumstances whereby the previous limit of £1,000 still apples. For example, claimants deemed ‘vulnerable road users’ i.e. pedestrians, motor cyclists, cyclists and their passengers. It also applies to children in all circumstances. Other exceptions include when the claimant is bankrupt undischarged and/or either party acts as the representative of a deceased person and the vehicle was registered outside of the UK (Ministry of Justice, 2023) Parties exempt from the reforms will not be allocated to the small claims track and will typically be assigned to the fast track in line with CPR rule 26.6B. Although the CPR sets out updates in the law, it is supplemented by Practice directions (henceforth PDs) which provide detailed procedural guidance.

Numerous updates to PDs have been made to allow the reforms to take place in practice. This is due to an amendment of CPR which allows a PD under part 27 to be implemented or amended. (Ministry of Justice, 2023) This has resulted in a new PD (27B) now being enacted detailing the reformed pre action protocol for claims involving RTA. Furthermore, when claims are initiated using this PD, a further new rule (26.5A) confirms that these claims will be treated as allocated to the small claims track and therefore the following steps as specified in the Pre-Action Protocol for Personal Injury Claims below the Small Claims Limit in Road Traffic Accidents (2024) applies. Firstly, in accordance with paragraph one, a small claims notification form must be submitted through the OIC the at fault insurer then has 30 days to respond. Paragraph 5.4 reminds claimants that under the Limitation Act (1980) section 11, claims for personal injury must be initiated within three years or they may forfeit their right to commence proceedings. A medical report must then be obtained and submitted. Following this, each party has the right to make offers for settlement, this procedure is to avoid court proceedings. If an offer is accepted, the case is settled, and the claimant will receive damages. If settlement is not found, the claimant can then prepare a settlement pack including all relevant evidence which is then sent to the at fault insurer. The insurer then has 15 days to respond and provide a response for non-settlement or a counteroffer. If negotiation fails, the matter is then admitted to court. All aforementioned steps must take place before the case can be brought to court (Browne, 2023).Prior to the reform, many claimants may have sought legal instruction to help conduct pre action protocol as it is vital the process is followed stringently to allow highly contentious cases to be brought to court. A common method of RTA funding is contingency agreements, which allow claimants to pay costs following the award of compensation (Browne, 2023). With compensation awards dramatically decreased by new tariffs, contingency agreements are no longer viable in the small claims process for RTA, meaning that claimants with genuine cases are left at further risk of miscarriage of justice if mistakes are made during the pre-action protocol, disallowing the case to be brought to court (Watson, 2023). This again feeds the notion that the reforms do not fulfil the best interests of the public.

In summary, there are some benefits brought by the reforms. They do in part simplify the process with the introduction of the OIC and corresponding assisting documents creating a one stop method of initiating claims. (Ministry of Justice, 2021) In spite of this, the unremitting pre action protocol coupled with lack of legal representation means many otherwise viable claims may not reach settlement (Regan, 2021). This assignment has shown that the ongoing encouragement of LIP through the discussed reform and other legislation puts claimants at risk of miscarriage of justice through CPR sections such as 24.14 which withhold the typically expected right to claim legal costs from the defendant. Ultimately, the full impact of the benefits of the reform is yet to be seen, however, the risk faced by LIP threatens to outweigh the benefits promised.
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