TRUST LAWS IN ENGLISH LEGAL SYSTEM: CREATION AND DEVELOPMENT  10





The Creation and Development of the Trust Law in English Legal System


Faisal Shamsdin
for Sian Turvey
Equity and Trusts














The Creation and Development of the Trust Law in English Legal System
English law of trust creation and development has a long history. Its creation and development sought to deal with the inadequacies that were noticeable in common law. Whereas the development is attributable to commonwealth countries, other ancient countries such as Greece also had a fair share of the contribution that they made in the creation and development of the trust law. The rigidity of common law that was being applied in courts made litigants;-both the lawyers and non-lawyers feel discouraged since they could not get the justice that deemed deserving to meet their several needs. It is on the backdrop of this that it became necessary to formulate an alternative thought would be expansive enough to address majority of the issues that afflicted the litigants in their day to day engagements. As early as 11th century England and Wales have started engaging in such practices that could be deemed as having laid foundation to the trust law that is widely used in these two regions. Litigants who were aggrieved by the limited common law remedies were in the forefront of championing for development of an alternative principles that would give them the reprieve that they were seeking in the justice system. Likewise, the UK parliament saw the essence of harmonizing the wide range of trust principles through the various reforms that have been undertaken in England and Wales. Essentially, creation and development of trust laws in England and Wales has historical underpinnings. 
 By definition, a trust implies a legal relationship where the holder of a right gives it to another person for the purpose pf exercise it to the benefit of another person. Therefore, in trust it is deemed that others will act in the interest of another person. The law of trusts was formulated as part of Equity, which connotes principles that emanated from the Courts of Chancery. The main rationale for formulating these principles was to correct the strictness that was imminent in the common law. Whereas, in the original sense, trust law was meant to benefit only the English dwellers it was later to spread to commonwealth countries as well as the United States when litigants saw its role in mitigating on the rigor that presented in the common law doctrines(Fanego et al. 2017). By its design and nature, English trust law is largely predicated on indigenous development in England and Wales that commenced during the Middle Ages of between the 11th and 12th Century (Avini 1995). The trusts law sought to deal with the inadequacies that were exhibited in the doctrines of common law. Common law was created when William the Conqueror ascended to the throne and King of England in 1066. 
As noted by many litigants common law had its inadequacies and its application did not favor them or address their needs adequately. Common law regarded property as indivisible entity just like it had been the concept with Roman law that largely relied on the civil law. During the period of war, land owners who went to fight would leave their lands in the hands of other people with the expectations that they would get them back when they return from the feudal services. However, as the fate would have it, majority would refuse to transfer the title back to the original owners. In such an arrangement it was hard to invoke the doctrines of common law which did not recognize that another person apart from the one bearing the Title Deed would enjoy the Title Deeds (Partington 2021). This made the litigants feel agitated and consequently they started petitioning the king to sidestep the application of the common law doctrines. Exercising his powers, the king delegated the petition to be heard by his Lord Chancellor who in turn established the Court of Chancery. The establishment of the Court of Chancery was necessitated by the rising petitions forwarded to the king on the inadequacies of the common law doctrines. Whereas, from the face of it looked inequitable allowing someone with legal title hold unto the land, the Lord Chancellor could declare that the equitable owner was another person. 
The Court of Chancery came up with the concept of feoffee who held seisin, where a holder of land could sometimes be not concluded as the real owner of the property. This was addressed by the emergence of the principle of cestui que use which recognized the split between the legal and equitable owner. Under the maxim, it became recognizable that land would be split between a legal and equitable owner (Matthews 2013). Legal owner denotes an individual controlling the title while the equitable owner relates to the person who will benefit from the land that is being held by that person. Similar concept was also used by the Franciscan friars who transferred the title of land to others while at the same time they were precluded from holding property by the vows that they had taken that were to live in poverty and abandon worldly riches. Whenever the court said that it was possible that a person could be entrusted with a property for the benefit of another person, then that concept amounted to the doctrine of trusts. Therefore, the law of trusts was created with the main aim being a recognition that a person could hold title in property for the purpose of benefitting another person in the later days. 
As time went by, the concept of uses or trusts started being employed as a way of avoiding payment of feudal taxation. In the period of 15th and 16th century, when a person died , the law provided that a landlord was entitled to money before the land passed to an heir, and the landlord got all of the property under the doctrine of escheat if there were no heirs. When the title was transferred to a group of people for the purposes for common use, then it became impossible for the landlord to take possession of this land (Bogert 1921). This is because, it was very unlikely for all the people to die at the same time so as to extinguish the concept of trusts. King Henry VIII, viewed this as an improper application of law as deprived Crown the anticipated revenues and therefore championed for the enactment of Statute of Uses in 1535 (Smith 1966). The Statute attempted to prohibit uses, stipulating all land belonged in fact to the cestui que use. Likewise, King Henry empowered the Court of Star Chambers and gave it criminal jurisdiction over those who were seen as political dissidents. However, upon the expiry of the term of King Henry, the Court of Chancery held that the Statute of Uses 1535 was not applicable to where the land was leased. 
With the evolution of time, trusts were becoming widely acceptable and the Crown started tolerating it even though it deprived the Crown the huge margins of revenues as was the case with the common law. The Crown could not get immense revenue from the feudal dues when the trusts started taking shape in English Law. By the early 18th century, the practices had crystalized into trust law were the Courts of Chancery started recognizing the beneficiary of the trust as the true owner within the doctrines of equity law. Several remarks were being made regarding the nature of the trusts law with the remarkable one being the one that was made but John Selden, a jurist who indicated that equitable rules and trusts laws were as long as the size of the Chancellors foot. Whereas the parliament was not moving at speed in formulating Statutes that legislated on the trusts law, the courts continued with the formulation of such principles that showed that they were embracing the equitable principles. The tenure of the various judges who were at the helm of the Court of Chancery developed their own principles relating to the application of trusts law. In his writing, the first Professor of English Law, William Blackstone wrote in his Commentaries on the Laws of England that equity should not be seen as a distinct body of rules, separate from the other laws of England (Wibier 2011). He indicated that all systems of law were driven towards one end gal being to deliver justice while following the concepts that have been outlined in the positive law. 
In 19th Century, several court decisions were made in total regard of the trusts law. In the case of Gee v Pritchard, referring to John Selden's quip, Lord Eldon (1801–1827) said 'Nothing would inflict upon me greater pain in quitting this place than the recollection that I had done anything to justify the reproach that the equity of this court varies like the Chancellor's foot.' The Parliament also saw the essence of enacting laws that would give deeper recognition to the principles and concepts that the Court of Chancery had formulated in support of the trusts law. One of the most outstanding law that the parliament enacted in support of the trusts law is Judicature Act 1873(Seipp 2011). The Act provided that whenever a conflict prevailed between the application of the common law and the equitable law, equitable law would always prevail. In the 20th Century, the Parliament moved towards amending the Old Age Pensions Act 1908, which sought to harmonize the application of trusts law to individuals and entities. Increasingly, the courts started embracing the application of trusts law. Some courts were of the view that application of trusts law served as a reflection of the need to do justice while others were of the view that application of trusts served as a reflection of an implicit common intention. 
As it is evident from the path that has been taken in the creation and development of the trusts law, the rigor that presented in the common law was the greatest push in developing trusts law. The litigants had labeled early doctrines of common law as ones that were marred with rigidity (Hayton 2011). The strict application of common law principles proved to be hard in some circumstances and therefore it was imperative to come up with an alternative that evaluated case based on the prevailing and individual circumstances. The elites in common law would use rules to their own advantage while oppressing those who were clueless about the application of these rigid laws. The chancellor’s jurisdiction, therefore in developing trusts was geared towards mitigating the harshness that presented in the common law principles. For instance, the fiduciary relationships that were majorly anchored in common law doctrine got a better meaning with the emergence of trusts law that sought to harmonize how fiduciary relationships were created, protected and actualized. 
The varying laws in the common law doctrines gave an impression that common law was geared towards the benefit of the elites. It was therefore devise for the shrewd, savvy schemers who were conversant with the laws and knew how they applied, in their strict sense. For the fools who bestowed trust on their neighbors to look after their property, they had to look outside the provisions of the common law if at all they were ambitious of getting good bargain out of such kind of arrangement. Notably, this gave the impression that the common law resembles the “bad man’s view” of the law put forward by Oliver Wendell Holmes, Jr. in his speech, The Path of the Law, delivered at Boston University School of Law in 1897 (Holmes 1997). From the bad man’s perspective, it was not upon him to fulfil the promises made in the contract, but rather it only gave him the option of fulfilling his promises or being compelled to pay damages if sued in the common law court. Another problem with the common law presented in the Early English criminal law where crimes such as robbery and burglary were deemed as being committed by the strangers through the use of force and violence. It did not recognize the possibility of having other crimes that would be committed from fiduciary relationships such as embezzlement, forgery and fraud (Nolan et al., 2022). Law of trusts gave reality to these felonies where fiduciary relationship existed between the agents and the legal owners. 
Additionally, the doctrines of common law were majorly predicated on procedures. For one to benefit from the doctrines of common law, one had to comply with the procedural, jurisdictional, and evidentiary rules that were in common law principles. This implied that those who missed a step in creating any form of relationship could not get the reprieve that they sought in the common law courts. The benefit would only be to those who were acquainted with the rules, procedures and technicalities of how such a relationship would be created. However, as trusts would prove it, the court’s primary inference would be the existence of the relationship rather than the manner in which it was created. This meant that in trusts law, litigants would in an easier way prove the existence of fiduciary relationship even though they did nor adhere to the strict legal provisions that called for the formation of such kind of a relationship. 
As the jurisprudence in the area of trusts law grows, courts have made such pronouncement that reflects, the path that has paved way for the necessary reforms in the statutory provisions that relate to creation, protection and execution of trusts. In the modern dispensation, there has been a number of notable decisions that are geared towards giving a definitive description relating to trusts law. One of such decision is Re the B Settlement, Re the Representation of C, Dand E, and Re Articles 51 and 53 of the Trusts (Jersey) Law 1984 [2016] JRC092 which sought to construe the power for trustees ;- 
. . at any time during the Trust Period (but only during the lifetime of the Principal Beneficiary with the consent of the Principal Beneficiary) [to] add to the Beneficiaries such one or more objects or persons or classes of persons as the Trustees shall (subject to the application (if any) of the rule against perpetuities) determine and no Beneficiary may prevent the nomination of new beneficiaries under this Settlement (Studer 2016).
However, despite the remarkable strides that have been made in the area of trusts law, there is a common challenge in most court rooms that apply trusts law in England and Wales. Majority of the litigants are approaching the court by relying on the principles of trusts law and this has led to increasing backlog. On its part, the parliament has been reluctant to amend or enact such laws that would aid in expedient resolution of disputes that have a bearing in trusts law. It is therefore the high time that the Parliament moves with speed towards getting a resolution of the impediments that may impair the application of the law of trusts. 
Essentially, the trusts law principles that are applied in England and Wales in the modern day have a long history. The agitation by the litigants to have a system that mitigated against the harsh realities manifested in common law led to the formulation of trusts law. Over the time, the trusts law has gotten acceptability and is now largely referred to when fiduciary relationships are being created as opposed to the common law doctrines. 
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