Specialist employment law
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Employment law and regulation exist for well-established reasons and play a fundamental role in supporting fair, consistent and sustainable employment practices (CIPD, 2023).
At a social level, law exists to set a minimum standard of behaviour and reflects shared values about fairness, dignity, equality and safety (Rees and French, 2019). Key legislation such as the Employment Rights Act 1996, Equality Act 2010 and Health and Safety at Work etc. Act 1974 translate these values into enforceable rights and obligations, ensuring that acceptable standards apply consistently across employers (British Safety Council, 2025). These aims ensure employees are protected from unfair treatment and unsafe practices.	Comment by Rebecca Francis-Davies: should not be plural
From an employer perspective, employment regulation helps to address the inherent balance of power between organisations and individuals. Large employers often hold greater structural power over pay, job security and working conditions (Cabrelli, 2020). Regulation creates a level playing field by providing clear, universal minimum protections, regardless of role, confidence or ability to challenge decisions (Cybellium, 2019). An important objective here is to promote fairness and transparency, and predictability underpin trust, morale and engagement, all of which are central to a positive employment experience.
From the Trust's perspective, regulation provides clarity, consistency and risk management (Victoria, 2019). Time invested in lawful procedures, accurate policies and fair decisions reduce the likelihood of grievances, tribunal claims, financial penalties and reputational harm. This is particularly important in the NHS where public accountability and patient trust are critical.
However, it is important to recognise that regulation can create administrative demands and may limit flexibility, meaning time spent on compliance can feel reactive rather than proactive. Despite this, regulation also enables strategic workforce outcomes. Equality and diversity legislation, flexible working rights and health and safety duties support workforce retention, wellbeing and inclusion. 
Finally handling employment law issues is not separate from improving employee experience. It actively contributes to it by ensuring fairness, transparency and consistency. Regulatory work strengthens trust in management decisions and gives credibility to people management advice. Overall, while there are some drawbacks, the benefits of employment regulation outweigh the limitations meaning time spent on employment law is not time lost but time invested in creating fair, compliant and high performing working environment. 
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When a legal judgement is described as “Good Law”, this means it remains valid and can still be relied upon. It has not been overturned by new legislation or replaced by a decision of a higher court (GOV.UK, n.d). Employment law is formed through a combination of legislation and supporting case law, which helps courts and tribunals interpret how statutory provisions should be applied to real life situations. Case law therefore continues to have authority unless it is formally changed or superseded (Daniels, 2019).
Prior to Brexit, EU law had supremacy over UK law and the ECJ sat at the top of the judicial hierarchy for EU derived employment law. UK courts and tribunals were required to follow ECJ judgements, particularly in areas such as working time, equality and TUPE. This changed following the UK’s exit from the EU. 
To prevent legal uncertainty and the sudden loss of employment protections, the European Union (Withdrawal) Act 2018 retained most EU derived law (Thimont Jack, 2017). This included Working Time Regulations, equality legislation and family friendly rights (Ferguson, 2020). Importantly, ECJ judgments made before 31 December 2020 were also retained meaning they continue to form part of UK law and guide interpretation of retained EU legislation (Thimont Jack, 2017). 
Whether these judgements remain binding depends on the level of court. Employment tribunals and the Employment Appeal Tribunal are still required to follow pre-Brexit ECJ case law when interpreting retained EU law and cannot depart from it. This ensures consistency and fairness in the enforcement. However, under the retained EU law (Revocation and Reform) Act 2023, the Court of Appeal and Supreme Court may now depart from ECJ decisions where appropriate (CIPD, 2024; Legislation.gov.uk, 2023). 
A well-known example is Lock v British Gas (2014) (Employment Cases Update, 2014). The ECJ ruled that commission forming part of “normal remuneration” must be included in statutory holiday pay under the working time directive (European Union, 2023). UK employment tribunals adopted this interpretation when applying the Working Time Regulations (Employment Cases Update, 2014; European Union, 2023). Despite Brexit this principle remains good law through retained EU Law unless changed by Parliament or overturned by a senior UK court.  Therefore, pre Brexit ECJ decisions are not disregarded, they remain good law, generally binding on lower courts and may only be departed from by higher courts in limited circumstances.
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This an important area of discrimination law and is largely governed by the Equality Act 2010. The Equality Act simplified and strengthened UK discrimination law by bringing previous legislation into a single framework, making the rules clearer and more consistent to apply in practice (GOV.UK, 2013). As a result, it provides a structured and consistent approach to recruitment selection.
A key principle is equal access to employment. It protects job applicants, employees and former employees meaning discrimination can arise at all stages (Hills, 2016). In recruitment and selection decisions must be based on skills, experience and competence and must not treat individuals less favourably because of a protected characteristic, including sex (Acas, 2025). Restricting a role to a man or a woman will usually constitute unlawful direct sex discrimination. This includes both explicitly stating a preferred gender and using criteria that disadvantage one sex without justification.
The Act allows a limited exception known as an occupational requirement, set out in Schedule 9 (WRIGHT, 2019).  This applies only where being of a particular sex is genuinely essential to the role and must be interpreted narrowly and cannot be based on convenience, assumption, tradition or preference (GOV.UK, 2022).
To rely on an occupational requirement, the Trust must demonstrate that the restriction is a proportionate means of achieving a legitimate aim. Legitimate aims may include protecting the dignity, privacy or welfare of service users. Proportionality requires showing that the restriction is necessary and that there is no less discriminatory alternative available such as adjusting duties or working arrangements (GOV.UK, 2022).
Examples where an occupational requirement may be lawful include roles involving intimate personal care, such as female staff supporting female patients or specialist roles for survivors of sexual violence where sensitivity and lived experience are critical to service delivery (CIPD, 2023). In contrast, customer preference, colleague comfort or stereotypes are not legitimate aims. This was confirmed in Etam Plc v Rowan (1989), where a tribunal rejected the argument that shop assistants should be women simply because customers preferred it (CRONER, 2025). 
If you are considering applying an occupational requirement, please consult the Trusts HR Team before advertising the role to ensure it is justified, compliant and legally defensible.
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There are important legal considerations under equal pay legislation that must be addressed before any approval can be given. Under the Equality Act 2010, employees have a legal right to equal pay for equal work. This includes roles that are the same or broadly similar, rated as equivalent under a job evaluation scheme (such as Agenda for Change), or assessed as equal value (ACAS, 2024).
In this case, most HCAs in the Trust are employed on Band A and carry out similar duties. The fact that the two staff you wish to upgrade are both men, while around 80% of HCAs are women, creates a potential risk of indirect discrimination an equal pay claims. If two individuals are paid more for essentially the same role, this could leave the Trust exposed to an equal pay challenge from female colleagues, if there is no clear objective reason for the difference (ACAS, 2024).
Differences in pay can be lawful, but only where they are based on a genuine material factor that is unrelated to sex and can be objectively justified (NI Business Info, 2012). Examples might include significantly different duties, additional responsibilities, or a role that has been formally evaluated through the job evaluation scheme at a higher level. Access to funding or recognition of contribution alone would not meet this legal threshold.
Because Agenda for Change is underpinned by a national job evaluation framework any move to a higher band would usually need to follow a formal role review process. If these HCAs are consistently working at a higher level, it may be more appropriate to review the role itself rather than upgrading individuals (Thompson, Melia and Boyd, 2019). 
Given the significant legal and reputational risks associated with equal pay claims. I would recommend proceeding with the upgrades as proposed. However, there are safer alternatives (UK Parliament, 1968).
If the extra responsibilities are temporary or linked to a specific piece of work, it may be appropriate to use time‑limited options like acting‑up arrangements or additional responsibility payments (Armstrong, 2019). These would need to be clearly agreed, applied fairly and reviewed regularly (Wright, 2019). Where a pay increase isn’t appropriate, recognition could also be given in other ways, such as offering development opportunities, training, or formal recognition, while keeping things fair, transparent, and compliant with equal pay requirements (Gennard and Judge, 2026). 
I would be happy to support you in identifying a compliant approach that recognises staff contribution while minimising legal risk.
Email 5
A constructive dismissal claim arises under section 95(1)(c) of the Employment Rights Act 1996 where an employee resigns because their employer has seriously breached their contract. If an employer makes a significant change such as altering working hours without agreement it can potentially lead to a claim if that change is severe enough (Cabrelli, 2019). Employers generally cannot change key contractual terms like hours unilaterally unless there is a clear flexibility clause and even then, the change must be reasonable, exercised in good faith and implemented following consultation (Feldacker, 2019). A major or sudden change without people consultation or one that causes real difficulty for the employee may breach duty of trust and confidence and justify resignation (Cabrelli, 2019).
For a claim to succeed the employee must show three main things. First that there was a serious breach of contract, second that they resigned because of that breach and thirdly that they did not wait too long before resigning (Morris, 2025). Staying on may suggest they accepted the change. Not every change will meet this threshold, if the change was minor, supported by business reasons or introduced after people consultation a claim is unlikely to succeed (Aylott, 2019). Similar if the employee continues working without raising concern this may be seen as implied consent. This is why it is important for employees to clearly explain the reasons for changes, consult meaningfully with staff and keep written records of all discussions and decisions (Aylott, 2019). 
In terms of their limits a constructive dismissal claim must usually be brought within three months less one day from the employees last day of employment (ACAS, 2025). Before going to tribunal, the individual must notify ACAS and go through early conciliation which gives both sides the opportunity to resolve the issue without formal proceedings (ACAS, 2025). This process temporarily pauses the time limit while discussions take place. If an agreement is reached it is recorded in a legally binding settlement. If not, the employee can proceed to a tribunal (GOV.UK, 2024). Time limits are strictly applied so it is essential that both parties act promptly and keep clear documentation throughout (Aylott, 2019).
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Redundancy is a legally recognised reason for dismissal, but it must follow clear rules and legal requirements to be fair. Under section 139 of the Employment Rights Act 1996, redundancy occurs when an employer no longer needs employees to carry out a particular type of work or where there is a workplace closure or restructuring (Daniels, 2019c; www.hr-inform.co.uk, n.d.). For example: Redundancy must be based on a genuine business reason, such as restructuring, reduced demand or closure and cannot lawfully be used to address poor performance, which should instead be managed through capability procedures (ACAS, 2025b).
If redundancies are necessary, you must use a fair selection process. This normally involves identifying a pool of employees at risk. For example: those doing similar roles and avoiding pre-selection of individuals. Applying objective criteria such as skills, qualifications and performance records consistently and without discrimination is essential (Muller Bonanni, 2019).
A key requirement is consultation. You must speak with affected employees before making final decisions. This includes clearly explaining the reasons for the proposed redundancies, the number of roles affected, the selection process being used and whether there are any alternatives available such as redeployment (Purdy, 2019). In an NHS Trust, trade unions are usually recognised, so consultation would take place with union representatives (Gennard, Judge and Bennett, 2019). Where 20 or more redundancies are proposed within 90 days, there is a legal duty to carry out collective consultation and notify the secretary of state and consultation must begin at least 30 days before the first dismissal where 20-99 redundancies are proposed and at least 45 days where 100 or more redundancies are proposed (Pidgeon, 2019).
Employees are also entitled to a notice period when their employment ends which will depend on their contract and how long they have worked for the organisation. They are also allowed reasonable time off during this period to look for other employment (Clarke, 2002). In addition, employees who have at least two years continuous service are entitled to statutory redundancy pay. This is calculated based on their age, length of service and weekly earnings, subject to a statutory limit. As a guide, employees receive half a week’s pay for each year worked under 22 years, one week’s pay for each year between ages 22 and 40 and one and a half weeks pay for each year aged 41 and over (Consulting, 2019).
Overall, redundancy must be handled carefully with a genuine reason, a fair selection process, proper consultation and correct payments otherwise the trust faces a significant risk of unfair dismissal and protective award claims. 
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If the proposed merger of pharmacy services with the neighbouring NHS trust proceeds the transfer of undertakings Protection of Employment (TUPE) regulations are likely to be highly relevant. TUPE is designed to protect employees when a business or service transfers to a new employer and aims to ensure staff are not disadvantaged purely because of the transfer (The Chartered Society of Physiotherapy, 2019). TUPE applies in two main circumstances. A business transfer or a service provision change. In this scenario where pharmacy services are being merged and delivered through a new centralised operation based within our Trust but continuing to provide services to the neighbouring trust. The arrangement may constitute a service provision change (Smith, Baker and Warnock, 2019). TUPE is likely to apply provided the service continues in a recognisable form and there is an organised grouping of employees whose principal purpose is carrying out the pharmacy service. 
TUPE will not apply where there is no clear service or business transferring, where the work carried out after the transfer is different or where the change is simply an internal reorganisation within the same employer (Taylor and Emir, 2019). TUPE also does not apply to the transfer of assets alone, services that are split between multiple providers or agency workers (Taylor and Emir, 2019). One of the main principles of TUPE is automatic transfer, meaning that employees who are assigned  to the transferring service automatically move to the new employer on their existing contracts (Kirchner and Morgenroth, 2019). This preserves continuity of employment, including length of service and all associated contractual rights and obligations which transfer by operation of law. Employees are not required to consent to the transfer however they may choose to object. Where an employee objects their employment will terminate at the point of transfer and they will not be regarded as dismissed or entitled to redundancy pay or unfair dismissal protection (Collins, 2019).
Employers also have a statutory duty to inform and where appropriate consult with recognised trade unions or employee representatives about the proposed transfer. This includes providing information on the timing of the transfer, the reasons and any legal, economic or social implications for effected employees. Failure to comply with these obligations can result in significant financial penalties, including protective awards of up to 13 weeks actual pay per affected employee (Incomes Data Services, 2019).
Finally, TUPE provides strong protection for employee’s terms and conditions of employment. Contractual changes are prohibited where the sole or principal reason for the variation is the transfer itself. The only exception is where the employer can demonstrate a genuine economic, technical or organisational reason involving changes to the workforce. These protections are intended to ensure employees are treated fairly and are not placed at a disadvantage as a result of the transfer (Wallington, 2019). 	Comment by Rebecca Francis-Davies: don't forget to tailor to the question (and also the Trust)
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Although bank nurses are not permanently employed, the law still treats them as workers. This means they have the same basic right to paid annual leave as permanent staff under the Working Time Regulations 1998 (Painter and Holmes, 2019). The key difference is not whether they get holiday pay but how it is calculated. 
All workers are entitled to 5.6 weeks of paid holiday each year. For permanent, full-time nurses. They work regular hours, so their holiday pay is based on their normal weekly pay. Bank nurses however usually work irregular hours, covering shifts when others are off sick, on leave or during busy periods. Because of this their holiday pay must be worked out using an average of what they normally earn rather than a fixed salary (Cabrelli, 2019a).
The law is clear that people should not lose money by taking time off. This is especially important in a healthcare setting, where rest is vital to avoid tiredness and reduce the risk of mistakes. Nurses need to feel able to take breaks without worrying about their pay. (Dimond, 2019).
For bank staff holiday pay should be calculated using the 52-week average pay method. This means looking back at the last 52 weeks in which the nurse worked and was paid, then averaging those earnings to calculate holiday pay. Weeks where no work was done are simply ignored. This reflects the reality of bank work and ensures the payment is fair (GOV.UK, 2020).
It is also important not to reduce holiday entitlement just because someone only works part of the year or works irregularly. The supreme court has confirmed that this would be unlawful. Bank nurses are still entitled to the full 5.6 weeks, only the pay is averaged not the entitlement (Great Britain: Parliament: House of Lords: European Union Committee Contributors: Lord Julian Grenfell Grenfell, Susan Petronella Thomas Thomas of Walliswood, 2019).
In practice, managers should keep accurate records of bank shifts and pay, clearly show when holiday is taken and make sure holiday pay is paid when leave is actually taken not rolled into hourly pay (Hammonds, 2019). Doing this supports staff wellbeing, reduces the risk of exhausted nurses and keeps the Trust compliant with the law.
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Congratulations on your pregnancy. When deciding between maternity leave and shared parental leave it is important to understand both are legal framework and the practical differences so you can make an informed decision. 
Under the Employment Rights Act 1996 and maternity and parental leave regulations 1999 you have a legal right to 52 weeks maternity leave from day one of employment. This is divided into 26 weeks or ordinary maternity leave and 26 weeks of additional maternity leave. You must take at least two weeks compulsory leave after birth for health and safety reasons. In terms of pay eligible employees receive statutory maternity pay (SMP) for up to 39 weeks (Cabrelli, 2019b). In the NHS, this is often enhanced, making it financially more supportive especially in the early months (advice, 2025).
Shared Parental Leave introduced under the Children and Families Act 2014 allows parents to share up to 50 weeks of leave and 37 weeks of pay after the compulsory maternity period (wright, 2019). To access SPL you must choose to end your maternity leave and pay early and both you and your partner must meet eligibility criteria relating to employment and earnings. SPL provides flexibility allowing leave to be taken in blocks or at the same time supporting a more equal approach to childcare (wright, 2019; Great Britain: Parliament: Joint Committee on Human Rights, 2019).
In comparing the two, maternity leave is generally simpler, more predictable and often better paid particularly where enhanced NHS maternity scheme apply. SPL offers greater flexibility and can support shared parenting but it is more administratively complex and usually paid at the statutory rate which may be lower than maternity pay (Griffiths and Hamilton, 2019).
You are fully entitled to decline SPL and this can be justified both legally and practically. There is no obligation to opt into SPL, it is entirely voluntary. Many employees choose to use SPL because ending maternity leave early could mean losing enhanced maternity pay benefits. Others prefer the security of a continuous leave period particularly in the first year when recover, bonding and breastfeeding may be priorities. Additionally, if your partner does not meet eligibility requirements SPL may not be a viable option (Griffiths and Hamilton, 2019).
In summary maternity leave is often the most beneficial option financially and administratively while SPL is advantageous for flexibility and shared care. It is entirely reasonable to choose maternity leave if it better supports your wellbeing, financial situation and family needs (Heenan, 2019). 
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Under current UK law employees now have a day one right to request flexible working. This comes from the employment relations flexible working Act 2023 (Marchington, Wilkinson and Donnelly, 2019). Flexible working includes changes to working ours, patterns or locations such as working from home. Employees can make two requests in a 12-month period (Marchington, Wilkinson and Donnelly, 2019).
It’s important to remember that this is a right to request not a right to have the request agreed. However, we do have a responsibility as an employer to handle the request fairly (Linigard, 2019). This means you must (Ranken, 2019).
· Consider the request properly and on its own merits
· Discuss it with the employee if needed
· Give decision within two months
· Consider if there are any alternative options 
If you decide to refuse the request, you must base this on one of the eight legal business reasons such as (ACAS, 2024a).
· Negative impact on service delivery or quality
· Difficulty reorganising work or covering duties
· Impact on performance
· Additional costs
It’s important to highlight that refusing simply because you are worried it may encourage other employees to request home working is not a valid reason under the law. Each request must be considered individually (Cabrelli, 2019b; ACAS, 2024a).
In this situation the key question is whether allowing three days of home working would have a genuine negative impact on the service. For example, would it effect patient support, ream communication, supervision or the quality of work. Any concerns should be based on evidence rather than assumptions (Linigard, 2019). 
It is also good practice to be flexible where possible. You could consider:
· Offering a trial period to see how it works
· Agreeing fewer home working days
· Exploring a hybrid arrangement that still meets service needs
Taking this approach shows fairness and supports a positive working environment which is especially important within the NHS.
Finally make sure you clearly document your decision and explain your reasoning especially if you are refusing the request.
Please let me know if you would like me to draft a response. 
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