


In this essay there will be discussions surrounding Offences against the person act 1861 and the need for reform in regards to it concentrating on non-fatal offences against a person. Topics such as outdated language, mental elements of offences and also offences that no longer serve a purpose in modern society. Then looking at evaluating these topics and adding any recommendations with the likelihood this may improve the law in this area. 
There is an issue with offences and how clearly, they are classified and not always in order of seriousness. (Cunningham, 1957) For instance, the word ‘Maliciously’ which can be found in both sections 18 and 20 is not defined in the OAPA 1861, it is taken to mean recklessly here. This is an expansion on the meaning and could be seen to imply a bad motivation, thus creating an unnecessary bias. There is more confusion when regards to the offence of assault, the use of the term common assault used in the OAPA is usually agreed to refer to the offences of assault or battery. The wording used every day, such as the word ‘assault’ generally conjures up an image of physical attack taking place whereas in legal terms no contact is actually required. Battery is the actual physical act of causing a person harm (Cornell Law School, 2021). The definition is very important but used in different ways in the legislation. (Criminal Justice Act, 1988) section 39, this references the terms of common assault and battery, this is then different when you refer to section 40 and is referred to as a common assault, there is no clear definition of assault in legislature (CJA, 1988). In section 20 there is a discrepancy when using the words inflict and cause, in reference to the phrase ‘inflict’ which is defined as to inflict any grievous bodily harm. This is then stated in section 18 any grievous bodily harm, causing unnecessary confusion. Inflict was understood to have a narrower meaning, fortunately it is now better understood that both inflict and cause serve the same meaning (Burstow, 1997). Wounding in the OAPA is also not defined, this is defined by using case law (JCC v Eisenhower (1994). (CPS, 2022) States the definition of a wound as having to break the skin, in theory an injury as small as a pin prick is to be counted as a section 20 wounding. 

When looking at the mental elements of offences in the OAPA there are similar issues when regarding the language used. The mental element required for common assault is ‘intentionally causing the victim to fear the immediate application of force’ this offence doesn’t require any physical harm; the focus is on the understanding of a threat to be harmed (s39 CJA, 1988). In terms of the hierarchy of offences in the OAPA there are some inconsistencies also, for an offence under s39 of the CJA 1998 the longest sentence is 6 months, compared to a sentence of 5 years under s47 but the mens rea is same for both. S20 is for the more serious crimes but s47 and s20 both have a maximum prison sentence of 5 years, taking into account s20 are for much more serious injuries (S39 CJA, 1988). 
The OAPA is over 150 years old, academics have been calling for reform for decades with the argument for it to be more clear and less complex. The Law commission and home office have attempted reform in the interest of the public with the draft bill1998, this has widespread support with its more efficient and modern scope (The journal of criminal law, 2017). It is important to make it as clear and fair as possible, it forms the basis for over 100,000 cases per year in the UK (Law commission, 2015). (The Law Commission, 2015) States the proposition, to use the 1998 home office draft bill as a basis with some modifications. This was set out in a 2015 case for reform, recommendations including the use of a modified version of the 1998 draft bill as a good foundation. Professor David Omerod explains the need for reform, using a logical hierarchy of offences and a new offence of aggravated assault that would fall between assault and ABH, this offence would be tried in the magistrate’s court and have a maximum sentence of 12 months, thus save a large amount of time and resources, freeing up the crown court for more serious offences (Law Commission, 2024). The OAPA tends to relate to a specific situation or not have a clear and concise principle, the 1998 draft bill tries to simplify this in ways such as removing the reference of ‘felony’, ‘misdemeanour’ because these concepts are not known in law. Another way is in respect to the word assault, the draft bill suggests there either be a singular offence of assault and battery or to have two separate offences to resolve the vagueness (Law commission paper, p7, 2014). This is all in a bid to improve the law in this area, the proposed 2015 reform outline include aims to abolish laws serving no purpose, such as assaulting clergy or magistrates, this is a very specific offence that can be covered by proposed law in effect. Another offence to be abolished is, attempting to choke, preventing escape from a shipwreck, failing to feed servants, these are unnecessary offences in 2024 (Law Commission, 2015).
In conclusion to the question, is the OAPA suitable for use in a modern society when considering non-fatal offences against a person, I think it is in need for reform as soon as possible. Most of the law which concern violence are in the OAPA 1861, the proposed 2015 Law commission report is a much clearer and is easy to follow, with a list of offences in order of severity. Abolishing some unnecessary offences to streamline the process, introducing a new one in aggravated assault. This new offence should free up more time in crown court for serious offences and give magistrates the power to deal with sentences up to 12 months in regard to sentencing. Removing obscure language that only solicitors and judges seem to properly grasp can only be a positive thing in providing transparency for the public and ease of process for the court processes. Despite this proposed reform being in my opinion a much better platform, there seems to be no rush for change. The current law is unsatisfactory, law needs to move and evolve with the times.
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