PRIVATE AND CONFIDENTAL: Internal Legal Memorandum
DATE: 1st April 2021
TO: Oliver Jones
FROM: Marie Morgan
SUBJECT: Client Advice for Mr. William Brown

This memorandum follows on from the duty solicitor provided to Mr. Brown in relation to the alleged offence of theft of goods and money by from his former employer, a rugby club, where Mr. Brown was employed as a bar secretary. The case is set to be seen in two days’ time.  Mr. Brown intends to plead not guilty to the offence he is being charged with.

Law
The law governing the rules of theft are detailed in the Theft Act 1968. The actus rea required to be met to be found guilty of theft is to appropriate property belonging to another (Theft Act 1968 s.1). The mens rea of theft is dishonestly appropriating property with the intention of permanently depriving the owner. To meet the elements required of dishonesty in relation to the mens rea element it needs to be proven that Mr. Brown knew the owner of the property stolen, knew he would not have permission to take it from the owner and that he knew it was not his (Theft Act 1968, s.2). If the prosecution presents evidence that our client is guilty of the alleged offence it would be obvious to a reasonable person that he met this element. It will also need to be proven that our client had the intent to permanently deprive the owner of the property stolen (The Theft Act 1968, s.6). If evidence is presented that show our client is guilty this element will again be met as the stock records were altered to cover the missing stock which presents to a reasonable person that there was an intent to permanently deprive the owner. 
 

Allocation of trial
As theft is an either way offence Mr. Brown could be tried in either Magistrates court or Crown Court. 
Mr. Brown will need to enter his plea of not guilty in the plea before venue stage. As he is pleading not guilty, he will have a mode of trial enquiry in the magistrate’s court where they will evaluate the evidence and see if the case should be tried summarily or on indictment. To establish this, they will hear any evidence presented by the prosecution and will hear our defense. The magistrates will also consider if their sentencing powers will allow them to allocate a sentence appropriate for the alleged crimes Mr. Brown committed. In this case the maximum sentence the magistrate’s courts could enforce would extend from 6 months to a 12-month custodial sentence as Mr. Brown is facing charges for two offences (Defense Barrister 2021). If it is decided that Mr. Brown is guilty and has been tried in Magistrates court, they may still send him to Crown Court for sentencing if they feel the maximum custodial sentence of 12 months is not enough (Home Office 2019). Although the magistrates will take into consideration that Mr. Brown has no previous convictions and is of previous good character there are aggravating factors in this case. The aggravating factors in the alleged crimes committed are the fact that Mr. Brown is in a position of authority: it will also be found that the altering of the stock records would be an attempt to hide the theft in a sophisticated manner; due to this it is possible the magistrates court will decide the crown court is the best place for Mr. Brown to be sentenced (Sentencing Council, 2016). Although being tried in crown court is risky due to the ability of the court to grant longer custodial sentences it does offer advantages particularly in this case (Ministry of Justice 2020). A trial in crown court will offer the benefit to Mr. Brown that the jury will judge the case from a laymans point of view. They will be able to look at the facts and asses them from a viewpoint more in line with our client’s version of events. The jury will be able to look at the facts that our client is an upstanding member of his local community currently on the course to qualify to be a teacher. The fact that Mr. Brown has no previous convictions and is a member of the territorial army should see him held in favorable light to a jury with the lack of evidence presented at the current time. Another benefit is that the crown court has a higher rate of prosecution being dropped in comparison with the magistrate’s court, 11.2% compared to 9.6% (The Crown Prosecution Service 2020). 

Funding
If it is decided that the case should be tried at crown court, we can establish that our client will be eligible for Legal Aid. Based on the information provided that Mr. Brown earns £12,000 per annum he would qualify for legal aid to cover his legal fees in this trial (Legal Aid Agency 2020). If he is tried in crown court and found guilty, he will be required to pay a percentage of his final legal fees as he has capital of £50,000, which is £20,000 over the qualifying amount (Legal Aid 2020). 


Sentencing framework (Sentencing Council 2016).
Due to the information provided we will have to predict the likely sentence given to our client if he is found guilty as one crime. Whereas in the court the crimes will be charged separately. We will need to do this as we have not been presented with the monetary value of the individual thefts of money and stock only the combined value. To establish the likely sentence Mr. Brown would be charged with if he were to be found guilty, we must establish the level of harm caused and the level of culpability he had in the alleged offences. It would be found that Mr. Brown had high culpability if he is found guilty. This is due to him having a high degree of trust and responsibility from the rugby club as a bar secretary. It would also be considered that the crime was planned and was sophisticated in its nature as there was falsifying of records to cover up the theft of stock. When establishing the category of harm caused to the rugby club from the alleged thefts it would be considered that Mr. Brown would meet the requirement for category 3. This is because the monetary value of the property taken is £3,000 which is in the remit of the value required of £500 to £10,000.  Working from the above culpability and harm the starting point for the charge given to Mr. Brown if he is found guilty would be a 12-months custodial sentence. This can however range from a 26-week custodial sentence to a two-year custodial sentence depending on the case specifics. There are aggravating factors which may result in a harsher sentence such as the altering of the information in the stock records to hide the crime. There are however mitigating factors in this case which may allow our client to receive a more lenient conviction if he is found guilty. These are listed below in what we should include in out plea in mitigation if he is found guilty.

Plea in Mitigation
If Mr. Brown is found to be guilty and we need to present a plea in mitigation we will need to ensure we include the below information. 
We would like the court the acknowledge that our client, at the age of 28, is merely starting out in his professional life. He is currently undergoing education to establish himself a career as a teacher. Any custodial sentence could completely derail this career path as it would mean stopping his course and potentially losing his student finance which would result in years of education being wasted and a hinderance to reforming himself once he is released from any custodial sentence. 
A custodial sentence would also ruin his good name and show on any background checks when seeking employment at schools which will likely result in application rejections. 
It is important for us to stress in our plea of mitigation that our client has just gone through a trauma of losing his grandmother. As he inherited £50,000 so there is no logical reason, he would need to steal cash from his employer, he also would have ample funds to buy the products he is accused of stealing. This may show that that the trauma of losing his grandmother caused him to act irrationally. 
We would need to present the starting point of 12 months custodial sentence with the aim to bring down to 26 weeks due to the mitigating factors. We would need to minimize the aggravating factors of his position of authority as a bar secretary as merely being in a position of administration and not authority or trust. We would try to establish the aggravating factor of altering the stock records was not a sign of planning but merely an after the fact decision from fear. 
We will also present the mitigating factors that no violence was used, nor any damage caused to the premises. 
If Mr. Brown is willing to provide a voluntary repayment for the £3,000 stolen this would also be a mitigating factor that could contribute to him having a lower custodial sentence if found guilty.  
We will put forward the suggestion of a 26 week custodial sentence but request that it is a suspended sentence. This would allow our client to continue in his education and his commitment to the territorial army. It would have the smallest impact possible on his life going forward in allowing him to reform (Defence Barrister 2021). We would need to offer repayment and unpaid work so we would need to have a conversation with Mr. Brown to establish he is compliant with this information if he is found guilty. 

Closing
1. Although our client may have had opportunity to commit the crime there is a lack of motive and a lack of evidence supporting a guilty verdict. Our client is of a good character and has no previous convictions. He serves his community in the territorial army and 
2. We will need to organize the collection of character references for Mr. Brown. These will help us establish him as a good person. We may be able to get these from any schools where he has done work placements for his degree or from his supervisor in his territorial army group. 
3. A conversation should be had with Mr. Brown to explain the potential charges he will face if he is found guilty and what mitigating factors could reduce this – including a guilty plea early on and voluntary restitution to the victim.
4. We should also have a conversation to establish if Mr. Brown continues with his intention to plead not guilty does he have any information as to how or why the stock records could show falsified information, if anyone else had access to the cash or the stock records and if anyone else in the business had a motive to frame him for the crimes that he is being accused of. 
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