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The United Nations states that, ‘Access to justice is a basic principle of the rule of law. In the absence of access to justice, people are unable to have their voice heard, exercise their rights, challenge discrimination or hold decision-makers accountable’ (UN, 2018a).  It further emphasizes the importance of the need to support people who may need assistance in seeking justice in the form of legal aid and works with governments to revise and implement systems that are fair and accessible (UN, 2018b).  Well-being is also cited as an inalienable right according to the United Nations and enshrined in the International Bill of Human Rights.  The Bill brought together the Universal Declaration of Human Rights (UDHR) 1948, the International Covenant on Civil and Political Rights and the International Covenant on Economic, Social and Cultural Rights and stated people have ‘the right to social protection, to an adequate standard of living and to the highest attainable standards of physical and mental well-being’ (UN, 2018b).
 
This essay will critically analyze access to justice and the legal aid system operating within the United Kingdom and examine how the health and wellbeing of people, particularly on low incomes, may be compromised when seeking assistance to pursue a legal case in court, i.e. how elements of ‘protective legislation’ may be failing those who need it most.  It will also examine the political landscape within which legal aid was established and how changes in political ideology have impacted on the delivery of this vital service.  The essay will then identify three areas of concern within the legal aid system and suggest ways in which it may be modified to better serve those in most need and lead to better outcomes.

The Local Government Act in 2000 introduced the concept of well-being to local authorities and asked them to consider how best to include in their strategies ways to secure better socio-economic and environmental outcomes (Local Government Act 2000).   The Act required local authorities to work collaboratively with other service providers, such as the National Health Service and voluntary sector to draw up plans which reflect and address the needs of the community to promote health and well-being (Local Government Act 2000).  In 2015, Wales took the concept of well-being further when it became the first nation in the world to enshrine well-being in law ensuring that all policy and legislation incorporate measures to not only guarantee the well-being of the population now but that the implications on future generations would also have to be considered (Well-being of Future Generations (Wales) Act 2015).  

However, defining what is meant by well-being is not simple and is interpreted in different ways (Dodge, et al, 2012).  For example, the New Economics Foundation offers the following definition, ‘Wellbeing can be understood as how people feel and how they function, both on a personal and a social level, and how they evaluate their lives as a whole’ (New Economics Foundation, 2012).  The Government in its 2009 paper, New Horizons: a shared vision for mental health, stated that wellbeing is ‘a positive state of mind and body, feeling safe and able to cope, with a sense of connection with people, communities and the wider environment’ (HM Government, 2009).  However, the task of delivering on strategies to promote well-being has proved elusive to successive governments and how to measure whether progress has been made is problematic and open to interpretation depending on the narrative used (Parton, 2002; Mental Health Foundation, 2015).  Within the remit of mental health, the measurement of well-being whilst being an important indicator of a person’s overall health, is open to subjectivity and can sometimes exclude external factors such as housing and socio-economic issues which also affect their sense of well-being (Mental Health Foundation, 2015; New Economics Foundation, 2012).

For example, the latest figures published by the Office for National Statistics in 2018 indicate that Wales has a higher proportion of people with low levels of worth and happiness and higher levels of anxiety compared to the other home nations (Tabor, 2018).  The report notes that a number of factors impact on people’s feelings of well-being with having good health and a good job rated highly (Tabor, 2018).  However, living in an area where the physical environment contributes to feelings of fear due to crime and anti-social behaviour impacts on how people rate their well-being also (Stanko, 1990; Tabor, 2018).   The Wales Index of Multiple Deprivation (WIMD) would appear to support this supposition linking lower levels of happiness and living in areas of high social deprivation (Welsh Government, WIMD, 2015).

Skogan and Maxfield (1981) also made links between living in an area where crime is prevalent and the effects on a sense of well-being.  Stanko (1990) expanded on Skogan and Maxfield’s (1981) findings by purporting that anxiety brought about by the fear of crime can also lead to issues regarding health and well-being and affect family life.  Further research has indicated strongly that people living in socially deprived areas also feel excluded from accessing services, including help and assistance with welfare and benefits issues, leading to further exacerbation of their anxiety (Bramley and Bailey, 2017).  The research highlighted the growing number of working people living in poverty (Department of Work and Pensions (DWP), 2018) but who do not satisfy the financial criteria to be eligible for certain help and assistance, e.g. legal aid (Bramley and Baily, 2017).  Changes to the legal aid legislation to restrict access for only those on the lowest income or in receipt of the highest levels of benefits have impacted the numbers of those qualifying for help (Ministry of Justice, 2017).  A consequence of these changes however, can be that as a result of a lack of early intervention, situations deteriorate sometimes resulting in domestic breakdown and subsequently leading to the involvement of the judicial system, particularly where custody of children is involved (Elkin, 2018; Ministry of Justice, 2017).  Paradoxically, a central remit of the Legal Aid and Advice Act, 1949 is to aid the resolution of disputes utilising mediation to reduce the number of cases appearing in a court of law.

In looking at the history of legal aid in the United Kingdom it is interesting to note that it is a relatively new concept being first introduced here under Clement Atlee’s Labour government in the late 1940s (Legal Aid and Advice Act 1949).  The main aims of the Act were to support individuals to enforce their rights, to aid resolution of disputes and to help avoidance and be a key driver toward social justice, social inclusion, social order and the rule of law and economic activity (Legal Aid and Advice Act 1949; Law for Life, 2018).   Following the second world war, the incumbent Labour government embarked on a huge raft of social reform including the formation of the Welfare State and the National Health Service and also turned its attention to the way in which people on low income were afforded access to the justice system (Fabian Society, 2018).  It was felt by the government that those of ‘small or moderate means’ should also be given the opportunity to have legal representation in court as a right and not only those who were deemed ‘paupers’, a stigmatising and demeaning label (Legal Aid and Advice Act 1949; Fabian Society, 2018).  The Universal Declaration of Human Rights introduced in 1948 became the bedrock of all subsequent human rights legislation, being adopted by the newly formed United Nations (UN, 2018b).  Further reinforcement of the rights of citizens to access to justice was driven by the European Convention on Human Rights in 1948 and subsequently The Human Rights Act 1998 implemented by a Labour government (Brooke, 2017).

Providing legal aid however is expensive and rising costs in the United Kingdom, particularly when compared to other developed nations, caused concern that it was unsustainable (Brooke, 2017).  Subsequently, in 1996 a Conservative government White Paper was submitted proposing substantial cuts to the legal aid budget (Brooke, 2017).  Following the general election in 1997 and despite a Labour government gaining control, the recommendations made in the Conservative White Paper were not vigorously challenged as under Tony Blair’s leadership and centre-left political leaning, he wished to largely keep within the spending budget previously laid down by the outgoing government (Brooke, 2017).

Interestingly, a year before the general election in 1996, the Legal Services Research Centre (LSRC), founded by the Legal Aid Board embarked on identifying the type of aid needed for specific communities with a view to establishing access to advice in their localities (Pleasance, 2006).  The LSRC also saw the need to secure the future of the legal aid service by sponsoring the training of solicitors working in law centres and for legal aid firms (Zander, 2000).  The implementation of the Access to Justice Act 1999 however, saw a cap placed on the budget afforded to pay solicitors to undertake legal aid work which resulted in a substantial fall in the number of solicitor’s firms offering assistance under the scheme (Access to Justice Act 1999; Zander, 2000).  Adding to the denigration of availability of services was the abolition of the LSRC and the training scheme it founded by the newly elected coalition government in 2010 (Brooke, 2017).

The Conservative/Liberal coalition government also sought to make further cuts to the legal aid budget together with proposals for radical changes to the scale and scope of the system (Ministry of Justice, 2010).  A consultation paper entitled ‘Proposals for the Reform of Legal Aid in England and Wales’ proposed the removal of legal advice and/or legal aid funding in a number of key areas, for example welfare and benefits issues with regard to asylum claimants, debt or welfare cases where it was deemed that no immediate risk of homelessness was present and cases of medical negligence against either private or public health professionals (Ministry of Justice, 2010).  The then Justice Secretary, Kenneth Clarke referred to the changes as helping to make the system easier to understand and more responsive to the needs of users (BBC, 2010).  In an article published by the Law Society, it was revealed that Ministry of Justice figures showed that more people were appearing in court without adequate representation, having been unable to secure the services of a legal aid solicitor or failing to meet the criteria to qualify for legal aid in the first place (Fouzder, 2017). The political rhetoric of austerity has driven ministers to find ways of saving money with the Ministry of Justice saying in response to the governments proposed reform of legal aid, ‘in the context of the budget savings the Government needs to find, this strengthens the case for examining legal aid costs to see where they can be reduced’ (Ministry of Justice, 2011, p.6).

Subsequent changes to the civil legal aid eligibility criteria (Legal Aid, Sentencing and Punishment of Offenders (LASPO) Act 2012), have also contributed to a steady decline in those households qualifying for legal aid based on income (Ministry of Justice, 2018), falling from over seventy-five percent of households during the nineteen-eighties to under fifty per cent by the mid nineteen nineties (Brooke, 2016).  Organ and Sigafoos (2018) in a report published by the Equality and Human Rights Commission interviewed over one hundred individuals to assess the impact of the changes to the LASPO on people’s ability to access legal advice.  They found that the removal of legal aid for benefits law claims was particularly significant in the light of recent changes to the benefits system i.e. universal credit (Organ and Sigafoos, 2018).  Indeed, case studies revealed individuals, many with disabilities, had struggled to cope physically, mentally and financially following the changes to the system only to discover that they had little recourse to legal advice in the event of wishing to challenge decisions affecting their lives (Organ and Sigafoos, 2018).  A senior appeal court judge, Dame Elizabeth Gloster, voiced her concerns four years earlier in an article for the Guardian newspaper saying that too many litigants were appearing in court without representation and citing changes to the legal aid system, including eligibility criteria, as adding to the problem (Bowcott, 2014).  Voluntary organisations such as the Citizens Advice Bureau have also been subject to restriction as to the kind of legal advice they are at liberty to offer and for what types of issues, further exacerbating the situation (Organ and Sigafoos, 2018).

A major concern therefore for the future of legal aid provision in the United Kingdom, evidence suggests, is consistent cuts in funding (Kleeman, 2016; The Guardian, 2018).  In an article for the New Statesman, Kleeman (2016) cites the cases of many low-paid people who are falling foul of a system which is expensive, complicated and unwieldy.  Recently the issues faced by the so called ‘Windrush generation’ of immigrants to the United Kingdom gained widespread media attention (BBC, 2018).   Following the second world war the British government encouraged British Citizens living in the Commonwealth to emigrate to the United Kingdom to fulfil shortages in the labour market (BBC Caribbean, 2008).  The introduction of the Immigration Act 1972 saw a reduction in emigration as it required British passport holders born overseas to have a valid work permit and to be able to prove their parents or grandparents had been born in the United Kingdom (BBC, 2018).  However, for those former Commonwealth citizens already residing here the Act granted indefinite leave to remain.  Unfortunately, no records or other paperwork was kept for these people and the only surviving evidence of their legal entry to the United Kingdom, i.e. landing cards from the ships they sailed here on, were destroyed by the Home Office eight years ago (BBC, 2018).

This resulted in immigrants, many of whom had been resident in the United Kingdom for a considerable time, had jobs and families, found themselves threatened with deportation as they could not provide the paperwork proving that they came here legally (BBC, 2018).  Legal aid for immigration cases was removed in the reforms to the legislation under LASPO (2013) and subsequently they, along with many other immigrants from non-Commonwealth countries, had no recourse to help under the system (Kleeman, 2016).  Kleeman (2016) found that even for eligible cases many solicitors were reluctant to start as the government’s fixed rate of less than five hundred pounds per case was not economically viable.  Indeed, a solicitor working in the field of asylum and immigration admitted to often absorbing the actual cost of the work, which is usually over double the amount allocated for legal aid cases but acknowledged that this was not a sustainable position (Kleeman, 2016).

The belief that something can be done or changed has also been challenged in recent years with the rise of what has been called the ‘post-truth’ era (McIntyre, 2018).  McIntyre (2018) argues that the proliferation of ‘fake news’ across media platforms has helped to reinforce people’s innate feelings that they can only trust their own reasoning and a distinct mis-trust of those in authority, including politicians and even the efficacy of the legal system itself.  It has been suggested that austerity measures by government over many years, resulting in a widening income gap between the top one percent of earners and those on the lowest income has also contributed to feelings of low self-worth and anxiety for those living in the most socially deprived areas (Department of Work and Pensions (DWP), 2018; Welsh Government, WIMD, 2015).

Cuts to the Legal Aid budget extend beyond the employment of solicitors however, as many charitable institutions which offer initial free advice are struggling to cope in this era of austerity (Morris and Barr, 2013).   Citizen’s Advice Bureaux and Shelter, both of whom are significant contributors in offering free advice to those in need, have found that the reforms introduced under LASPO (2012) coupled with local authority budget cuts have resulted in increasing demand but less funding (Morris and Barr, 2013).  In particular, Morris and Barr (2013) purport that the removal of legal aid assistance for cases involving benefits and welfare issues, housing problems and debt, for example, has disproportionately affected people on low incomes.

The uncertainty surrounding the protection of human rights in a post-Brexit United Kingdom, is also cause for concern (Liberty, 2018; Doward, 2018).  Indeed, the 2015 Conservative manifesto, under David Cameron, contained a pledge to replace the European Union Convention on Human Rights and the Human Rights Act 1988 with a British Bill of Rights (Cameron, 2015, p.58).  Although not explicit in later manifesto documents, the government’s proposals under the Repeal Bill would offer significant power to alter EU laws without recourse to parliamentary debate or approval (Liberty, 2018; Doward, 2018).  In essence, rules and protections currently secured under the EU fundamental charter of rights could be changed by a small number of ministers with very little or no parliamentary input after Britain leaves the EU (Liberty, 2018).  

The impact that this may have on the provision of legal aid and assistance to people entering the United Kingdom as migrants cannot be foreseen, however over recent weeks reports of a significant increase in the number of people crossing the English Channel in small dinghies, is causing concern (Nicholls, Diver and Samuel, 2018).   Opinion as to what is driving the influx is centred around Brexit and concerns by migrants, that border controls between the United Kingdom and Europe will be strengthened making it more difficult to cross the Channel (Nicholls, Diver and Samuel, 2018; Fortescue, 2018; McLennan, 2018).  Criminal gangs have focussed their attention on those people, in Calais, who have the money to pay for the trip across the Channel, and according to a recent BBC report, most are from Iran having previously gained legal access to the Balkans under a free-visa scheme (Nicholls, Diver and Samuel, 2018; McLennan, 2018).  Although it would appear they are not fleeing persecution or indeed poverty as they are able to pay thousands of pounds to smugglers to secure a place on a boat, they are still prepared to risk their lives to make the perilous journey across one of the busiest shipping lanes in the world (Fortescue, 2018).  If they are successful in their quest to reach the UK they will still require screening by immigration on an individual basis and some may need legal assistance if they wish to apply to reside here permanently, and under the current legal aid legislation there would be no guarantee that they would be able or eligible to access help (LASPO, 2013).  

A fundamental tenet of legal aid is access to justice but the changes to the current system, if applied to high profile cases successfully fought in court over recent years, would not have been eligible for help to take their grievances forward (Howard, 2014).  Under the current legislation, personal injury is no longer included (LASPO, 2013) and therefore the relatives of victims of the Hillsborough football ground disaster in 1989, would not have qualified for legal aid (Howard, 2014).   The horrifying events that happened at the FA Cup Final resulted in nearly one hundred people dead and over seven hundred and fifty injured.  The families of victims were able to successfully apply for compensation either for the physical injuries they had suffered or for the loss of their relatives in the disaster.  Further applications to court for damages relating to psychiatric trauma suffered did not succeed but did draw attention to the omission of liability for such harm and resulted in changes to the law (Howard, 2014).  

Another landmark case was that of the tragic murder of Stephen Lawrence in 1993.  Doreen Lawrence, Stephen’s mother fought for nearly twenty years to bring some closure and justice for her son’s murder resulting in the conviction of two of the men involved in the incident (Howard, 2014).  The case culminated in a change to the double jeopardy law where someone cannot be tried for the same crime twice if they have been found not guilty.  In Stephen’s case the presentation of new scientific evidence was allowed which ultimately convicted two men.  The case also instigated a public inquiry into what was termed ‘institutional racism’ within the Metropolitan Police, something which would not have happened had the case not been progressed through the courts in the first place.  Considering the length of the proceedings and the cost involved Imran Khan, the barrister who represented Mrs Lawrence is reported to have said in an interview for the Guardian newspaper ‘Not to put too dramatic a point on it; if the Lawrence case landed on my desk today I wouldn't be able to take it’ (Muir, 2014).  Mr Khan cited the funding cuts which resulted in the fees paid to solicitors for legal aid work not covering the full cost and as a consequence injustice of this nature may never come to light or be challenged (Muir, 2014).

To summarise, according to the United Nations access to justice is a fundamental right and should be available to all those who need it.  Well-being is also seen as a right under the Universal Declaration of Human Rights, and legislation by the United Kingdom and the Welsh Government has placed the consideration of a person’s well-being into public body plans and strategies.   The well-being of people living in socially deprived areas and on low incomes face additional external factors, such as debt, crime and the fear of crime, which can adversely affect feelings of self-worth and bring on anxiety.

The legal aid system in the United Kingdom sought to address the issue of access to justice for people on low incomes by making it a right thereby helping to remove some of the stigma surrounding help for the poor.  However, since its inception after the second world war the system has come under increasing scrutiny, particularly due to the rising costs of delivering the service and budget cuts and reforms have followed.  In particular the reforms contained in LASPO which came into force in 2012 have resulted in many categories which once qualified for legal aid, being removed.  Legal aid for issues surrounding welfare, benefits claims, and debt were taken out as were cases involving immigration or personal injury.  The availability of solicitors willing to instigate legal aid cases has fallen due to insufficient remuneration and charities and advice centres are also struggling to cope with the demand for advice.

Statistics have shown that this situation has resulted in more and more litigants appearing in court without appropriate representation which some in the legal profession fear is leading to cases coming to court which should have been mitigated with mediation.  This can result in wasted court time at the tax payers expense, but more importantly the fear is that the system is at risk of delivering poor judicial outcomes as a consequence of people not understanding court jargon and procedures.

LASPO (2012) has serious implications for access to justice especially to those on low incomes.  Changes to the benefits system have resulted in financial hardship which can impact on other aspects of people’s health and well-being.  Without the availability of advice to resolve issues at an early stage an escalation of the situation can lead to court but without accessibility to legal aid either due to ineligibility or lack of availability people are faced with either proceeding on their own or doing nothing, neither of which are attractive or suitable options.

Concerns for the future of legal aid in the United Kingdom are such that one leading barrister who represented the parents of the murdered teenager, Stephen Lawrence, to state that if this case appeared on his desk today he would not be in a position to take it on as the costs would be too high.  Brexit and the fear that the United Kingdom, in its efforts to regain control of its laws, will seek to adopt its own Bill of Rights, is also of interest to those worried about the dilution of European legislation and protections.
In essence cuts to funding, reforms and Britain leaving the European Union are the biggest risks facing the legal aid system today.  Political ideologies should not play a part in the fundamental rights of people to access justice and therefore the establishment of an independent body, overseen by the United Nations, should take care of the legal aid system in the United Kingdom.
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