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Introduction
Under the law of trusts, trustees are those entrusted with the protection and maintenance of assets held for the benefit of others, called the beneficiaries. These trustees have duties to their beneficiaries (Clough v Bond [1838]) in regard to the safeguarding of the trust assets, act in accordance with the founding trust instrument and not ultra vires of it, to act in accordance of what is expected of the average businessman or of a specialist where they act in a specialist capacity (Charitable Corporation v Sutton [1742], Trustee Act 2000 s.1), and to act in the best interests of the trust and the beneficiaries of said trust (Re Merchant Navy Ratings Pension Fund [2015]). 
Where trustees do not act appropriately in regard to their duties, a beneficiary make bring a claim against them, however this is significantly restricted due to one key omission within the law as to the duties of a trustee; trustees are under no statutory obligation to provide information as to the operation of the trust or their maintenance of the trust assets, meaning beneficiaries may be unaware of breaches of duty by trustees unless sharing of information is specifically required under the provisions of the trust instrument, and thus be unable to bring a claim against them. 
This report will evaluate reform proposals on the subject of information sharing and disclosure between trustees and beneficiaries under the law of England and Wales. 
Current Position 
Currently, under the law of England and Wales, there is no specific statutory duty upon trustees to disclose information as to their administration of the trust. While Trustees are under duty to act reasonably as compared to the ordinary businessman, or a specialist where they take on specialist tasks or use specialist knowledge, and to act in the best interests of the trust and beneficiaries, however these common law duties pose issues for beneficiaries that wish to enforce the trust instrument, as no breach of duty can be proven without information on how the trustees have acted in relation to their duties. This creates a de facto inability to enforce, breaching the equitable maxim “Equity looks at substance, not form” (Parkin v Thorold [1852]) by making substance inaccessible, and thus making any attempt at equitable resolutions via the court completely moot. Laws exist in other comparable nations, with legal systems originating with the Common Law system of England and Wales, to prevent this self-defeating scenario by creating a statutory duty to disclose information to the beneficiaries, such as the Trusts and Succession Scotland Act 2024. 
Current Challenges 
One of the main challenges currently present in the law of England and Wales is the issue of non-disclosure and statutory limitations. Non-disclosure and the lack of a statutory duty to disclose protects the actions of trustees from scrutiny by beneficiaries or third parties. This creates a circular logic, in which a beneficiary must have knowledge of a breach in order to be remediated for it, however, it is unlikely they will be aware of the breach, as any documents that would show the existence of a breach once scrutinized may not be available to beneficiary, completely invalidating any opportunity to be remediated. This will likely not affect visible and severe breaches, such as neglect of trust property, however, it will affect cases that are less obvious in nature, such as fraud. 
Legislation does exist in England and Wales that indirectly address issues caused by non-disclosure, such as the Trustee Act 2000. This act places duties upon trusties in section 1, being a blanket duty to exercise reasonable care and skill and sections 4 and 5, being the duty to apply the statutory standard investment criteria as well as seek advice on any prospective investment respectively. The Trusts of Land and Appointment of Trustees act 1996, section 11 places the duty to consult with beneficiaries wherever practicable relating to their powers to control land that is held as trust property. These duties provide a pre-emptive solution to any actions that would usually be hidden through non-disclosure by barring trustees from taking such actions, however, provide no awareness to the beneficiary once the actions have already been undertaken. 
As per Schmidt v Rosewood Trust Ltd (2003) and Re Londonderry’s Settlement (1965), no absolute or prima facie right to disclosure currently exists for beneficiaries in equity, precedent or statute. In Re Londonderry’s Settlement (1965), it was decided that no right exists for beneficiaries to demand disclosure, however, this was later overturned in Schmidt v Rosewood Ltd (2003) in favour of a discretionary system decided by the courts.  The ability for a beneficiary to have trust documents disclosed to them is entirely at the discretion of the judge, as competing rights between trustee and beneficiary may have to be balanced, which is especially relevant after the royal assent of the Data Protection Act 2018, which largely entrenched the regulations found in the EU General Data Protection Regulations (2016) into the law of England and Wales, requiring professionals, including trustees to undertake duties to protect the personal information of individuals. This compounds on the prior issue, and feeds into the circular logic preventing remediation of beneficiaries, as is well demonstrated in the case of Adair’s Factor v Connel’s Trustees (1894). Furthermore, trustees, in the event that their discretion is misused, may choose not to disclose documents necessary for litigation, making the beneficiary’s oversight of the trustee’s actions impossible without judicial intervention, as was seen in Dawson-Damer & Others v Taylor Wessing LLP (2020). 
The rights of beneficiaries in this regard may lead to uncertainty, possibly undermining the principles underlying trust law. As is shown in Re Merchant Navy Ratings Pension Fund (2015), trust law is reliant at its core upon a sense of loyalty and faith between trustees and beneficiaries, which is directly undermined by refusals to disclose or provide confidence to beneficiaries, regardless of a trustee’s entitlement to do so. 
The current system under which disclosure is handled in England and Wales requires intervention by the courts in the event of non-disclosure due to its discretionary nature (Schmidt v Rosewood Trust Co [2003]). This places undue and unfair financial strain upon the beneficiary attempting to gain disclosure through litigation costs, as well as the trustee, especially in situations where the trustee’s discretion to not disclose was misused accidentally. 
Additionally, no guidance currently exists as to where the rights of beneficiaries and trustee’s rights are in conflict, especially when deciding which documents are confidential or privileged in nature, barring them from disclosure. This creates a confusing system in which the discretion of a trustee whether to disclose documents is based entirely in their own judgement. 
While law and equity seem lacking on the topic of disclosure in England and Wales, other comparable nations have already introduced legislation that specifically combats the effect of non-disclosure by trustees, such as the Trusts and Succession (Scotland) Act 2024, which provides statutory duties to provide information to beneficiaries of a trust, both on request and without request, in sections 30 and 29 respectively.

Proposals for Reform
In response to the issue mentioned in prior sections of this report, reform proposals have been submitted in the form of a draft bill, shown below.
BILL TITLE – TRUSTEE DISCLOSURE AND BENEFICIARY INFORMATION ACT 2026.  
Long Title & Summary – An Act to clarify and regulate trustees' duties to provide information to beneficiaries, to define categories of trust documents subject to disclosure and to establish principles governing trustee discretion and for connected purposes.  
Clause 1 – Statutory Right to Core Information 
A trustee shall, upon reasonable request, provide a beneficiary with: (a) the trust instrument; (b) annual trust accounts (c) a summary of trust assets and liabilities and (d) details of distributions made to that beneficiary. Disclosure under this section shall not require a court order unless disputed. A trustee may refuse disclosure where the request is vexatious, manifestly unreasonable, or contrary to the proper administration of the trust. 
Clause 2 – Confidential and Deliberative Documents 
Trustees shall not be required to disclose documents recording their deliberations or reasons for discretionary decisions. Letters of wishes shall be presumed confidential. The court may order disclosure where necessary to ensure proper administration and where just and equitable in the circumstances. 
Clause 3 – Alternative Dispute Resolution 
Before commencing court proceedings relating to disclosure under this Act, the parties shall attempt resolution through mediation or another recognised form of alternative dispute resolution. The court may consider non-compliance when determining costs. 

Evaluation of Reform Proposals
The reform proposals above seek to amend the current law on disclosure for trustees and beneficiaries. 
Clause 1
This provides a remedy to the issue of disclosure in relation to the fiduciary duties of the trustees and their management of assets and funds held in trust. This statutory obligation to disclose financial information does partially alleviate the issues posed by non-disclosure, providing beneficiaries with confidence in the actions of trustees by requiring that trustees provide evidence that they are fulfilling their fiduciary duties, particularly their core duty to act in the best interest of the trust and its beneficiaries in a financial context (Re Merchant Navy Ratings Pension Fund [2015]). 
Clause one also protects trustees from unfair or aggressive litigation by beneficiaries where they may have undertaken no wrongdoing, section 61 of the Trustee Act 1925 further reinforces this benefit, as it relieves trustees of any liability where they have acted honestly in the administration of the trust regardless of outcome. 
This clause also allows beneficiaries the explicit right in legislation to gain documents detailing the assets in trust, how investments have been made, and full accounts in relation to them, however once again, these rights already exist in common law in England and Wales (Mackay, 2024, p. 419). Despite these rights already existing in case law, there is still merit in entrenching them through legislation, making them more difficult to repeal or amend. mentioned in this clause, as this confidentiality already exists within common law as per Breakspear v Ackland (2009). This does, regardless, provide confidence to trustees, allowing them certainty that the trust is properly administered through documentary evidence. 
Clause 2 
This clause exists largely to protect trustees from undue influence that may be imposed upon them by beneficiaries as to their decision making when acting in the best interests of the trust. These provisions do adequately protect the trustees by ensuring any documents that are confidential or would allow beneficiaries to impose undue influence upon them be kept from said beneficiaries, however, this clause suffers from the same issues as the previous. These provisions already exist in common law, as per Re Londonderry’s Settlement (1965), where letters of wishes are concerned, and Breakspear v Ackland (2009) where documentation of the deliberations of trustees is concerned. The latter part of this clause also allows the court to force the disclosure of these documents where necessary, however this can already be done under Schmidt v Rosewood Trust Co (2003). Again, there is, regardless, value in entrenching these rights to prevent them from being fundamentally altered by the courts, creating ongoing certainty of their rights to beneficiaries. 
This clause also fails to address the circular logic preventing remediation of beneficiaries, by allowing documents that would show trustee’s deliberations, meaning any conspiracy to commit fraud, or any actual fraud or neglect that is not directly evident in accounts will go unnoticed, as it did it in Adair’s Factor v Connel’s Trustees (1894). This issue would be rectified by only extending a presumption towards non-disclosure to letters of wishes. 
Clause 3
The third and final clause proposed would require that both parties attend alternative dispute resolution before one brings proceedings against the other. This would significantly reduce the cost upon both parties in straight-forward cases, or where there is genuine mistake or miscommunication. Alternative dispute resolution would allow parties to find common ground and decide between themselves the best possible compromise, however, this has its flaws. Alternative dispute resolution is non-binding, meaning non-compliance with the decided outcomes would mean that litigation would need to be brought regardless, and no specific mention of non-compliance with the outcomes of alternative dispute resolution is made in the clause, though non-compliance with alternative despite resolution generally is mentioned to affect costs. Additionally, this non-compliance may increase costs long term in cases of complex breaches of trust or fraud, or where malicious behaviour has been undertaken by a trustee, causing increasingly high upfront costs to the beneficiary due to the requirement to use alternative dispute resolution before litigation. 
Conclusion
The law of England and Wales, in statute, equity, and precedent, is severely lacking and particularly unclear on the rights of beneficiaries to disclosure of documents. The reform proposals given seek to remedy some of the deficiencies in the law in relation to this issue, however, largely fail at doing so due to the presence of already existing precedent to the same effect. The proposals do, however, have merit outside of an attempt to remedy the problems found in this area of law, through entrenching the rights of the beneficiaries in statute, providing clarity to them and the trustees, while reducing costs associated with litigation in simple or miscommunicated cases of non-disclosure. 
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