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Understanding Employment Law
Introduction
HR Professionals are not obliged to take note of the law regarding employment and help the business to act lawfully and follow legislations relating to employment law. The aim of this unit is to investigate the significant areas of employment legislation and employment law.
By the end of this unit there should show a clear understanding of the purpose of employment law and how it is enforced, understanding of how to manage recruitment and selective activities lawfully, understand how to ensure staff are treated lawfully at work. Show an understanding on how to manage issues relating to pay and working time lawfully, know how to treat staff lawfully at work and the knowledge on how to manage performance and disciplinary matters lawfully.
1. Explain the purpose of employment law and outline the role played by the tribunal and courts system in enforcing employment law.
 
The term ‘employment law’ attributes to any piece of government legislation created to protect employees from being exploited by their employers, in the Uk there is many areas of the employment legislation that create the basis of employee rights within a working environment (BBC Bitesize, The impact of employment regulations). By having employment law, it means that the relationship between the employer and employee can be regulated and there is clear guidance on what employers can and cannot expect from their employees, what they can ask them to do and what employee’s rights are when at work (CIPD, 2020).
Employment tribunals were first created to deal with appeals from employers against industrial training levies in 1964, before 1998 employment tribunals were referred to as “industrial tribunals”. Since then, the amount of employment law has increased significantly and as a result it has become more essential for an HR professional to learn and keep updating their knowledge and understanding of employment law. Now there are over eighty different types of claims that can be presented to an employment tribunal plus bountiful more that are taken to the County Courts (Shackleton, 2005).
The benefits of having extensive employment regulation are that it balances the powers between the employer and the employee, encourages minority groups and protects them, which makes the working environment more equal. It also provides an incentive for people to work in the UK instead of travelling abroad to look for work elsewhere. Lastly, it means that trade unions are not powerless as they have regulations backing them up.
Some negative condensations with extensive employment law regulations are that it slows economic growth and raises the levels of unemployment. It reduces the number of opportunities that are available for minority groups in employment. It also makes the economy less competitive internationally as employers have raised costs to adhere to the regulations whilst it also discourages inward investments. 
Employment law has been made up of several different sauces. Mostly, statutes passed by parliament, these compose Acts or Regulations issued under the terms of Acts. Also, Directives agreed by the European Union institutes have formed part of the employment regulations in the UK. Some regulations have come from common law. This is created when judges rule on a point of principle in cases. These become precedents and are used for future cases that are of a similar nature.
Employees, ex-employees or failed job applicants, also known as the claimants, can make a claim against the employer but firstly they must inform ACAS. ACAS, which stands for Advisory, Conciliation and Arbitration Service, would reach out to the employer and with the claimant try to aid an out of court settlement. If this fails, the claimant can make a claim with the employment tribunal office and after a few weeks a hearing would take place. In this hearing both cases would present their case, cross-examine witnesses and ask the judge to see the law in their favor. However, mostly the employment tribunal office can only except claims that has been made within three months of the incident the claimant is disputing. If the claimant feels that the judge has misinterpreted case law or statutes, they can make an appeal which would take the case to the Employment Appeals Tribunal (Stephen Taylor and Carol Woodhams, 2016, pg 27). Cases where arguments are being made over common laws are usually heard by a judge of the County Courts or when high levels of compensation are being asked for it would go to the High Court, the claimant has six years to make a claim in these courts. 
As the UK court system is hierarchical, meaning that a claimant would have the right to appeal. If the claimant does choose to appeal after appearing at Employment Appeal tribunal, County Court or High Court they would then go to the Court of Appeal at the Royal Courts of Justice in London. Permission is necessary for an appeal and can be given by the court of appeal (if certain criteria are met) or the court whose decision is being appealed. There are usually three judges present at hearings in the Court of Appeal. (Shelter Legal, 2021). The final appeal court is the Supreme Court, but very few employment cases are heard by the Supreme courts, and they are usually high-profile cases. 
2. Summarise the main principles of discrimination law in relation to recruitment and selection and explain how contracts of employment are established.
In 2010 the Equality Act was formed. It legally protects people from being discriminated against by the workplace. It was in replacement of earlier laws around anti-discrimination with a single Act. This makes the law easier to understand and strengthen protection in some circumstances and sets a clear view of the different ways it is unlawful to treat an employee (Gov.UK, 2013).
The protected characteristics that form unfair discrimination in accordance with the Equality Act 2010 are age, disability, gender reassignment, marriage and civil partnership, pregnancy and maternity, race, ethnicity, nation origin, religion or belief, sex and sexual orientation (CIPD, 2021).
There are two types of discrimination they can be made on protected characteristics; these are direct and indirect. When an employer is taking part in recruitment, direct discrimination can occur. This is when an employer fails to shortlist or hire a well-qualified person due to one of the protected characteristics listed in the Equality Act 2010. If it can be proven that discrimination most likely occurred on the balance of probabilities, the this is unlawful, and the case will go against the employer. Indirect discrimination occurs when an employer has rules in place that could prevent someone with the protected characteristics from being successful in getting the job (Stephen Taylor and Carol Woodhams, 2016, pg 30).
There can be three different types of staff. These are employees, workers or self-employed people. Employees are a person who have entered employment under a contract. A worker is a person who works under a contract of employment or under any other contract where that person agrees to perform work or services for another company personally. 
There are many tests that are used to determine if a person is an employee, such as mutuality of obligation, control, integration and looking at other factors like substitution (CIPD, 2020). By asking questions like if the employer must supply work and does the worker has to take it. Would disciplinary procedures apply to the worker and does the employer control how work is carried out? As well as other factors like how far the worker in integrated into the organissation these can answer weather or not the worker is an employee.
When an employer and employee enter into a contract, they enter into a legally bindinding agreement between both parties. The Employment Right Acts 1996 in the UK defines an employee as a person who has entered into work under a contract of service or apprentiship. The contracts are made from a combination of implied and expressed terms (CIPD, 2020). When a contract has been entered into it usually cannot be changed unless both the employer and the worker agree on a change of terms. For a contract to be formed there must be five vital conditions in place. These are an unconditional offer, an unconditional acceptance of the offer, an intension to form a legal relationship, consideration and certainty (Stephen Taylor and Carol Woodhams, 2016, pg 31). In April 2020 a statutory right was passed so that all employees now have the right to a written statement underlying key employment terms on day one of employment (CIPD, 2020).
 Terms that are stated in writing or verbally given are referred to as expressed terms. When writing expressed terms current laws need to be put into place and they must comply with the minimum legal standards. These can be included in the employment contract as well as other documents such as the employee handbook. These expressed terms should include details about pay, holiday allowance and break times as well as other factors, all these need to be to the minimum legal standard or higher (CIPD, 2020). There can also be implied terms in a contract. These occur due to circumstances such as being incorporated by collective agreements or incorporated by the Statue.
3. An organisation is planning a major reorganisation which will involve moving some staff to other sites and outsourcing a major function to a sub-contractor. 
(a) Outline when and how contracts can be changed lawfully 
(b) Explain briefly the main requirements of redundancy law
 (c) Summarise the main requirements of the law on business transfers.
An employment contract in the UK is legally binding and any adjustments to it must be made to the agreement of both parties. However, in some circumstances employers can make changes to a contract if it makes good, strong business sense (Stephen Taylor and Carol Woodhams, 2016, pg 32). When a company is going through reorganisation changes it is often needed for employers to take notice of the Transfer of Undertaking Regulations and redundancy law, whilst taking precautions not to breach employment laws.
In some contracts there is a flexibility clause in the contract that the employer gives the employee. This means that the employer can look at business needs at times and make changes in accordance with this if necessary.  The employer can also write to the employee in which they set out contractual changes that they are making. If they employee continues to come to work after this for two months without objecting the employer can assume the employee has signaled ‘acceptance through practice’ by law. Changes can be to a contract if there has been a negotiation between the trade union and the employer. Another way that an employer can make changes is by dismissing staff and then re-hiring the individual on a new employment contract with the changes necessarily made. This could lead to claims of unfair dismissal and as a result is seen as a risky option (Stephen Taylor and Carol Woodhams, 2016, pg 32). The employer must show that they acted ‘reasonably’ if a claim should go to court. Due to the potential of unfair dismissal claims this is usually the last option for making changes to an employment contract.
Redundancy occurs when an employer must reduce the size of their workforce, it is counted as a form of dismissal from an individual's job (Gov.UK). Employers should only make employees redundant as a last resort, it can be extremely distressing for an individual. When dealing with redundancy an employer should ensure fair treatment of the employee is adhered to whilst also safeguarding the morale and productivity of the workforce that remains (CIPD,2020). 
'Redundancy legislation and case law is complex, and employers must understand their obligations, including employees' rights and the correct procedures to follow.’ (CIPD, 2020)
There are some key requirements that employers must adhere to when making redundancies. The employer can decide which workers will be ‘at risk’ when making redundancies but this must be reasonable. They must then identify the group of ‘at risk’ employees and consult them about how the group was selected and what methods were used. The selection of employees in the ‘at risk’ group must be objective and reasonable (Stephen Taylor and Carol Woodhams, 2016, pg 34). Employers could base there discission on the length of service, getting the ‘at risk’ staff to apply for other job roles in the new structure of the business or by looking at individual's performance whilst under employment. Employers must also pay at the very least the minimum level of redundancy compensation to the employee, based on the employees' age, length of service and salary and what is set in the employment statues.
The Transfer of Undertakings Regulations, which was updated in April 2006, is referred to as ‘TAUP’. The purpose of the regulations is to protect employees from dismissal or redundancy when a business transfer takes place. The law is to help make sure that the employee does not lose out when a relevant change is made in the business (Stephen Taylor and Carol Woodhams, 2016, pg 34).
TAUP can apply in situations such as a change of license of franchise, contracting out of services, changing contracts, the gift of a business through the execution of a will, merges, sales of business by sale of assets and in situations where all or part of a sole trader’s business or partnership is sold or transferred (CIPD, 2020). 
The employer whose business is undergoing change or transfer must adhere to certain legal duties following the employment rights under TAUP Regulations. Employees that will be affected by the transfer must be offered a consultation before, during and after the transition has taken place (Stephen Taylor and Carol Woodhams, 2016, pg 34). The consultation can take place with employee representatives and should include information about the reason why the transfer is taking place and the measures that have been contemplated for the employees. As well as detailing for the employee any implications socially, legally or economically that would affect them.
When the transfer takes place, the employee will still have the right to carry over the length of service and is able to receive recognition for that, as well as the context of the contract they held before the transfer.
4. Summarise: 
(a) the major statutory rights employees have in relation to pay, holidays and 
     working time and, 
(b) the major maternity, paternity and other family-friendly employment rights.
 
Every worker has statutory rights in the UK. These are the minimum rights that the worker can be guaranteed under the law (Witch, 2021). Statutory rights can cover many different areas in employment rights such as pay, holidays and working times.
With regards to pay, every worker has a statutory right to earn at the minimum, national minimum wage/nation living wage. The national minimum wage is reviewed every year since 1999 by the Low Pay Commission body. Their job is to advice ministers on a wage that will not have negative effects on the employment rate within the UK but also give workers the maximise living standards despite being the lowest paid. In April 2016 the national living wage was introduced at £7.20 an hour with the aim of it increasing to £9.00 by 2020 (Stephen Taylor and Carol Woodhams, 2016, pg 35). Currently, national minimum wage (under 23) and nation living wages (changed from over 25 to over 23 this April 2021) are:
	APRIL 2021 NLW/NMW

	23 and over
	£8.91

	21 to 22
	£8.36

	18 to 29
	£6.56

	Under 18
	£4.62

	Apprentice
	£4.30



Other statutory rights around pay includes workers having a right to an itemised statement, regarding their pay and any deductions made from it, usually in the form of a pay slip. Equal pay must also be adhered to when a woman and man are doing likeminded jobs in the workplace then they are entitled to be paid the same wage. There are circumstances where the employer can make deductions to your pay lawfully, reasons such as tax where it is an autherised legislation or it is autherised by contract. They can also make deduction when a worker takes industrial action, the employer is recovering an overpayment or they are acting regarding a court order (Stephen Taylor and Carol Woodhams, 2016, pg 36).
Working time regulations are quite complex and is over 100 pages long. There is also three situations where these regulations do not apply. These are averaging, opt-outs and workforce agreements. However, if these do not apply there are some fundamental basic rights that the worker is entitled too. The number of hours an employee can work should be 48 a week. This can be averaged out over 17 weeks or employees can opt-out to be able to work more hours. The employer must pay a minimum of 28 days annual leave a year, usually 4 weeks plus bank holidays but can very. The employer must make sure that the employee is receiving 20 minutes of break if working six hours or more. There must be a minimum of 11 hours between each shift in a 24-hour period and 24 hours in every seven-day period. There are also varied rules around young workers and nighttime workers.
There are many rights regarding maternity. One being that a pregnant employee is entitled to paid time off for antenatal care appointments if they are within working time. When returning after maternity leave the employee has the right to return to the same job if the total leave is fewer the 26 weeks. She will be entitled to any improvements or benefits as if she had not been absence if changes have been made to her grade level. The employment terms that the employee left on should be the same or not less favorable than they would have been if she had been present for the 26 weeks. When a woman has taken over the 26 weeks during her maternity leave there may be reasons where an employer cannot reasonably place the employee in the same job, in these cases they must ensure that the different job is suitable and appropriate in her circumstances and the terms cannot be less favorable if she had not been absent.
The woman also has the right to maternity leave. This is a period of absence that the mother is entitled too. There are three different types of maternity leave:
· Ordinary Maternity Leave (OML) - The duration of this is 26 weeks and usually starts from the date the employee told the employer it would start (maximum of 11 weeks prior to the baby being born).  Although can start early if the baby arrives before the expected date of arrival or the mother has a pregnancy related illness in the four weeks prior to the baby's due date.
· Compulsory Maternity Leave (CML) - there is a compulsory period of two weeks after the baby is born that the mother must take. It is up to the employer to make sure that no work is done within those two weeks.
· Additional Maternity Leave (AML) - this can carry on from the ending of OML and can last for a further 26 weeks. This only applies to employees. In this time holidays are still accrued (Stephen Taylor and Carol Woodhams, 2016, pg 38).
5. Summarise:
 (a) the major requirements of health and safety law
 (b) key legislation supporting equality and diversity in the workplace
 (c) the concept of implied duties in relation to employee management at work
Health and Safety Law is a large and most of it is regarding the industry that the regulations are taken place in. For example, the health and safety needed for someone working in construction would very to that compared to a hairdresser. Although, despite this there are general principles that must be adhered by all businesses. This is known as the Health and Safety Act 1974 and is used to form part of the criminal law. If a company should breach these regulations, then inspectorate (who police the laws) can bring criminal processions when serious breaches have been made and have the power to shut a place that is unsafe to work in (Stephen Taylor and Carol Woodhams, 2016, pg 43). The duties that the act outlines for all workplaces are to maintain plant and equipment to ensure safety, safe arrangements are made for any hazardous equipment or substances, to provide training that is necessary for the use of hazardous equipment or substances, to ensure all exits and entrances are well maintained and to provide adequate facilities in the workplace and arrangements are made to ensure welfare at work (toilets, hot water etc.). All workplaces with over five workers must provide a health and safety policy that is in writing (Stephen Taylor and Carol Woodhams, 2016, pg 43).
As earlier mentioned, the Equality Act 2010 is very vast. It replaced over 100 small legislations and 9 major legislations relating to discrimination and protects employees, workers, job applicants and ex-employees. It contains a list of protected characteristics that cannot be discriminated against in the purpose to treat everyone equally with in and out of the workplace. However, despite these laws being in place discrimination can take place in the work place and it is up to the employer to show its support in equality and diversity whilst managing all discrimination issues.
There are many different forms of discrimination that can occur. Direct discrimination is where one person treats another person because of a protected characteristic that they may have, whereas someone who did not share this characteristic they would treat differently. Associative discrimination, this is where someone gets treated differently due to their association to someone who processes a protective characteristic. Someone who is perceived to have a protected characteristic and is treated differently because of that has succumb to perceptive discrimination. Indirect discrimination, harassment and victimisation all also fall under types of discriminations. Finally, discrimination arising from a disability, where one person treats the person with this disability differently, disabilities can include cancer, HIV and MS.
“You’re disabled under the Equality Act 2010 if you have a physical or mental impairment that has a ‘substantial’ and ‘long-term’ negative effect on your ability to do normal daily activities.” (Gove.UK)
However, the employer does have the responsibility to make adjustments to accommodate the needs of a person with a disability. The employer should put adjustments in place where a worker is experience difficulties due to his or her disability. The adjustments must be considered for the job role that the individual has and although this is the responsibility of the employer, talk to the employee should take place and the employee should be included with the decisions (CIPD, 2021). Adjustments could include providing ramps, automatic doors or other changes to the premises. The employer could provide assistive technology or give extra time to adjust the assessment procedure. It may be that the employer can introduce flexible working hours or adjust the hours that the employee is planned to work and giving them time off for hospital appointments, therapy etc. It could be that the employer needs to offer extra training or mentoring to support them in the adjustments that have been made or adjusting into the new job role at a different speed. Potentially they may need modified or specalised equipment or help with communication e.g., interpreter (CIPD, 2021).
6. Explain briefly the main requirements of unfair dismissal law in respect of:
 (a) capability
 (b) misconduct
 (c) grievance
Workers are protected by law against unfair dismissal. Unfair dismissal is when an employer does not have a fair reason for terminating an employee’s contract but proceeds to do so anyway. It can also relate to if the employer did have a fair reason for the dismissal of an employee but did not follow procedures correctly when handling the dismissal.
Only employees are protected from unfair dismissal laws. That means subcontractors, agency staff and casual staff, people who work under ‘contract of service’, are unable to claim unfair dismissal. This, along with the length of service effects the employees' abilities to be able to submit a claim. Usually, the employee would have had to of completed a minimum of two years of service. However, there are some reasons why dismissals can be unfair from the employees first day. These include refusing to work in an unsafe environment, pregnancy and being a member of a trade union (Stephen Taylor and Carol Woodhams, 2016, pg 41). Others that cannot bring claims of unfair dismissal are those that work under an illegal contract, as well as the armed forces, police and fishermen. The work would have had to been completed in the UK to bring forward a claim. If a staff member is dismissed over one of the protected characteristics, then unlawful dismissals would protect them. This would apply for all workers not only employees. 
Misconduct and/or poor performance dismissals can be seen as ‘potentially fair’ if they handle the dismissal correctly meaning the employer would have the legal right. Often cases of this manner are decided by case law. Reasons for a potential dismissal could include statutory ban, capability, redundancy, conduct, qualifications or some other substantial reason.
Ordinary misconduct is usually a minor breach of the employer’s policies. Although, what is concluded as a minor breach would depend on the business and usually be in relation to the type of work being carried out. When responding to a breach of misconduct the employer must invite the employee to an investigation meeting. The meeting must be far enough in advanced for the employee to be able to prepare for the meeting and to gather their evidence supporting their argument. They have the right to pros pone and the right to bring another employee or trade union representative to accompany them. If necessary, a formal warning should be issued, but unlikely to result in a dismissal for first attempts. The employer must communicate to the employee that they have the right to appeal the Verdick to other or higher management (Stephen Warlow and Carol Woodhams, 2016, pg 41). Many companies have their own procedures in place regarding misconduct but if case is taken to employment tribunal, they are likely to check to see if the business followed their own procedures.
The same process of investigation to the final step of the appeal is also key when an employer is dealing with gross misconduct. Gross misconduct is very much the same as ordinary misconduct but on a more serious level and where the employee’s action could lawfully end up in dismissal. If after the investigation process has been carried out and the employee is found guilty of gross misconduct, then the employer legally has the right to ‘summarily dismissal without notice’. Any rules that are deemed as gross misconduct should have been sufficiently communicated with the employee if not obvious, so the employee would have known that he was facing potential dismissal at the time he took part in the gross misconduct (Stephen Taylor and Carol Woodhams, 2016, pg 42).
Employers can dismiss an employee under the ground that they have a lack of capability but is usually a difficult process but can be what is needed for the company. The process is very similar to that of misconduct where the employee will be invited a meeting. If possible, the employer should try and provide extra training and provide a time scale where the employee can strive to certain targets (Stephen Taylor and Carol Woodhams, 2016, pg 42). A review of the performance would be placed later in which the employer would decide on what action to take depending on the changes made since the last review. They may decide to issue a formal warning or decide that they are satisfied that the issue has been resolved and drop it.







