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Crafting Shareholders’ Agreements Using the 3H Framework: How to Mitigate Shareholder
Conflicts and Enhance the Success of Mergers, Acquisitions and Alliances

Introduction
Statement of the problem

Business organizations engage in mergers and acquisitions and form alliances (collectively referred
to in this paper as “M&A”) because they lack one or more critical resources or capabilities to carry
on or develop their existing business. By combining resources or by amalgamating with other
organizations, businesses are able to exploit expertise, penetrate markets, obtain access to financial
resources, launch new product lines, achieve economies of scale and obtain capabilities that are
currently not available to them. Businesses also engage in M&A because they want to allocate risk

and obtain tax efficiencies.

Regardless of their objectives in taking part in M&A deals, businesses are advised to spend time,
effort and financial resources to ensure that proper and adequate documentation is in place. The
customary form of documentation used for M&A is a shareholders’ agreement (for corporate entities)
or variations of partnership or collaborative agreements (for non-incorporated entities or entities that
do not issue shares). For the purposes of this study, the term “shareholders’ agreement” will be used
to refer to the document that investors enter into no matter what form the alliances take, i.e. .limited
company, partnership, etc. and regardless of the ownership structure of the relationship, whether it is
50:50 or when there is a controlling majority and a minority shareholder.

Research highlights an alarming M&A failure rate (e.g. between 70 and 90% (Kenny, 2020)). Several
studies have investigated the causes of these failure and have categorised them into pre and post
acquisition critical success factors (Gomes, et al., 2013) or premerger issues and postmerger issues
(Bauer & Matzler, 2014).

Premerger factors include but are not limited to 1) the selection and appraisal of the target or strategic
partner; 2) price paid for the acquisition or participation; 3) size of the target or partner organization;
4) M&A experience and track record of acquirer; 5) engagement and negotiation skills of acquirer;
6) management of pre-merger communication; and 7) compensation arrangements (Gomes, et al.,
2013).



Postmerger factors are generally related to 1) integration of the parties; 2) leadership of the merged
entities; 3) implementation speed; 4) management of communication throughout the implementation
phase; 5) management of differences in corporate and national cultures of the parties; 6) and

management of human resources during integration (Gomes, et al., 2013).

Bauer and Matzler stressed that despite the effort of some researchers to synthesise issues that various
studies have identified, there is still a shortage of comprehensive and more holistic investigation of

the factors that lead to success or failure in M&A.

As may be insinuated from the enumeration of pre and post merger issues above, and in so far as they
relate to people and organisations and are interrelated themselves, a more holistic approach in

addressing these issues is necessary (Yu, 2022).

The objective of this study is to demonstrate that a careful crafting of the shareholders’ agreement
could enhance the success of M&A by employing a holistic approach like the 3H framework. The

questions that this study proposes to address are as follows:
First, could a shareholders’ agreement be crafted more carefully to enhance the success of a M&A?

Second, could a theoretical framework such as 3H be used in crafting a shareholders’ agreement that
anticipates potential areas of disputes between the parties to a M&A?

Literature Review

M&A is a phenomenon that has attracted research interest across a wide range of disciplines. While
M&A research has been predominantly about finance and markets, there is a growing interest in the
human and psychological features of this business development strategy (Cartwright & Schoenberg,
2006) (Steigenberger, 2017).

Gomes et al. argue that despite a significant volume of studies conducted since the 1960s, the
understanding of the M&A process has been largely inadequate and compartmentalised. Indeed,

there is a complex interrelationship between the various elements of M&A (Gomes, et al., 2013).

One noteworthy observation about M&A research is that most research on integration do not make a
distinction between acquisitions (where one party takes a controlling position), and mergers (where

parties have equal interests and no party is dominant) (Steigenberger, 2017).



There are problematic issues in the M&A process that research has identified and these have been
briefly introduced above. These issues are addressed in M&A negotiations and are formalised in the
shareholders’ agreement.

A typical shareholders’ agreement addresses these issues in varying degrees of sophistication
depending on the experience and expectations of the parties to the agreement. When parties to a
M&A begin negotiations in crafting the shareholders’ agreement, their intention is that the document
will accomplish the following objectives: 1) provide a delineation of operational and administrative
responsibilities among shareholders who would act as executive directors and shareholders who
choose to remain as passive investors; 2) establish restrictions on share transfers; 3) regulate special
matters like sourcing and deployment of funds, dividend policy, non-competition or non-solicitation,
employment of senior executives and key personnel; and 4) provide protection mechanisms for the
minority (Brewer, 2017) (FitzGerald & Muth, 2009).

If the relevant clauses are absent or are not clearly articulated, the parties may be forced to renegotiate
and this may result in distortions to their original expectations (Chemla, et al., 2007). Each clause

may therefore be viewed as the articulation of the parties’ expectations.

Studies about shareholders’ agreements are largely found under the commercial contracts discipline
of legal scholarship. They are mostly written by lawyers or scholars who specialise in contracts and
commercial legal practice (e.g. (Scully, 2017)). Understandably, these have a legalistic bent (e.g.
(Miliauskas, 2013)). However, some have an academic focus (e.g. (Chemla, et al., 2007)) but may

not be intuitively appealing to practitioners or M&A dealmakers.

From a legal perspective, a shareholders’ agreement is a contract between the parties and is
enforceable between them (Miliauskas, 2013). This is an important reason why despite its
multifaceted organisational and business strategic dimensions, a shareholders’ agreement must be
viewed as a legal instrument and crafted with a clear understanding of its legal implications. The
relationship created between the parties to a shareholders’ agreement is therefore not just a
commercial relationship but is also a legal relationship. This means that M&A research, while giving
particular attention to strategic management tools like 3H or 7S, should not understate or overlook

the legal significance of proper documentation.

This paper explores the prescriptive capabilities of 3H in crafting legally binding shareholders’
agreements. It aims to validate the observation that a theory is useful if it has the potential to predict

outcomes or consequences (Christensen & Carlile, 2008).



Research Method

This study surveyed research literature on M&A that were published in scholarly journals. The
studies selected were those that focused on M&A success and failure and the attendant challenges
and opportunities for research. The author was aided by longitudinal studies that investigated M&A
research that took stock of literature from the 1990s onwards (Cartwright & Schoenberg, 2006)
(Steigenberger, 2017).

Observations about mergers, acquisitions and the negotiations that preceded them were accumulated
from the author’s own experience. Shareholders’ agreements and ancillary documents that have been
analysed in this study are the author’s own. The author occasionally accessed model legal documents
from the National Venture Capital Association (https://nvca.org) in preparing or reviewing

documents for professional reasons but made minimal use of them in this study.

In reviewing shareholders’ agreements, valuable insights were gathered from specialist publications
(FitzGerald & Muth, 2009) (Singleton, 2021). Equally valuable are observations of lawyers with
whom the author had professional interaction. Discussions with these individuals proved to be useful

in articulating issues of concern and in proposing alternatives to address those issues.

Discussion
Why 3H Framework?

The 3H holistic framework is an analytical approach to explain and understand the causes of the
success or failure of organizations. Metaphorically expressed by reference to the human faculties of
the heart, head and hand, this framework is founded on the holistic alignment of the key domains of
an organization, namely, people, strategy, structure, systems and competence (Yu, 2022). These

domains are arrayed under the headings of “Heart”, “Head” and “Hand” hence “3H".

At first glance, the 3H framework bears a striking similarity to McKinsey’s 7S. Both frameworks
deal with typical organizational domains. 7S emphasizes the harmonious link between the seven
elements of strategy, structure, systems, style, staff, skills and shared values. This harmonious linking
is an essential requirement of successful strategy implementation (Channon & Caldart, 2014).
Similarly, 3H stresses the importance of the Heart (leadership and culture), Head (organization
architecture, strategic planning and control) and Hand (competence in innovation, agility and speed)
(Yu, 2022), (Yu, 2021).



There is, however, an attribute of 3H that distinguishes it from the 7S framework. 3H’s philosophical
foundation places great value on malleable, people-oriented, relationship-building and culturally-
responsible approach to strategic management (Yu, 2022). It is worth mentioning in this regard that
Chinese family businesses in Hong Kong give more importance to trusting relationships than formal

agreements when conducting business (Young, 2014).

7S, on the other hand, favours the linking of pre-determined, mutually interdependent elements to
address management complexities. A detailed discussion of the merits of 7S or other conceptual
framework is beyond the scope of this study but is only briefly mentioned here to suggest that there
are available alternative approaches.

In his 2018 work and subsequent lectures that introduced the 3H framework, Yu expounded on 3H’s
prescriptive and predictive capabilities. 3H may be employed as a holistic management tool in
identifying any causal relationships between each of the three domains which in turn would assist in:
a) the formulation of hypotheses, b) modelling of intended outcomes (theory) and 3) the prediction

of an organization’s performance.

In line with 3H’s holistic framework, this study will now attempt to demonstrate its usefulness in

crafting shareholders’ agreements that enhance the success of a M&A deal.
The M&A Process and the Challenges

M&A transactions begin with preliminary negotiations between the deal teams of potential partners.
If preliminary negotiations are productive, the parties will prepare a non-binding document that
practitioners usually call a heads of terms, memorandum of understanding or term sheet. The term
sheet helps the parties and their advisers to focus on the critical features of the transaction that will
form the bases of the formal shareholders’ agreement. At this stage, the bargaining positions of the
parties become evident. Indications that a promising relationship could be built on the basis of
compromises will surface and the deal could progress.

Nevertheless, discussions could still breakdown at this stage and parties could withdraw from the deal

for various reasons. Below are some widely known cases of failed acquisitions (Oh, 2021):



Participants Deal Size Year Cause of Failure

Pfizer and Allergan US$152bn 2016 Regulatory environment

Kraft Heinz and Unilever US$143bn 2017 Due diligence and communication
Honeywell and United US$90bn Communication and corporate culture
Technologies 2015

Mondelez International and | US$23bn Due diligence and valuation

Hershey 2016*

Ant Financial and US$1.2bn Geopolitical environment
MoneyGram 2018**

* from Reuters
** various media outlets

The causes of failure identified in these cases are not entirely unforeseeable or unmanageable. For
instance, regulations are not enacted overnight. Professionals track events that are likely to trigger
shifts in regulation. They are able to provide regulatory updates and make sound predictions to assist
organisations who use their services to manage risks and plan accordingly (Oh, 2021).

Similarly, the fact that geopolitical developments are public knowledge should alert businesses and
prompt them to formulate strategies that factor in geopolitical risks. Multi-jurisdictional deals are
closely watched by governments. Parties to major M&A transactions should be able to tell if there

are impending trade wars, embargos or threats of protectionist measures by governments (Oh, 2021).

Regulatory shifts and geopolitical factors are beyond the control of the business but this does not
mean that they are unable to foresee or plan for these events. Indeed, businesses could employ

strategic management tools like SWOT, PEST, PESTLE, etc. to assist them in addressing these issues.

Causes that are specifically related to the M&A parties themselves such as due diligence issues,
communications problems, cultural differences and valuation are matters for negotiation and
compromise and more importantly, integration management. It just depends on the motivations of
the parties in closing the deal. If the differences are so irreconcilable or problems are so irremediable
that it causes a party to be significantly disadvantaged, then the deal should not proceed.

The causes of failure discussed above are fertile grounds for 3H analysis. One would speculate that
if each of the Head, Hand and Heart domains had been effectively employed in the negotiations, these
deals could have been completed successfully or could have been abandoned earlier without incurring

further deal costs or reputational costs.



Shareholders’ Agreements and the Success of M&A

As mentioned earlier, the success or failure of M&A hinges on factors that research had categorised
into premerger and postmerger critical success factors. This section will now look into some of these
factors and ascertain how a shareholder’s agreement could be crafted to specifically deal with their
attendant problems.

1) Selection and appraisal of the target or strategic partner. A crucial consideration here is to

establish whether the partner will be a long-term or a short-term investor (Singleton, 2021).

The primary concern of a long-term investor is profitability that could be sustained for many years
and produce a satisfactory and steady return of invested capital. Early exit is therefore not a priority

for a long term investor.

A short term investor, on the other hand, is primarily concerned with capital growth that can be
realised by divestment, IPO or some other method. Early profit may be sacrificed for growth in the
expectation that the investment will command higher valuation. A short term investor wants the

business to grow so it could exit the investment within a few years and realise a capital gain.

A typical shareholders’ agreement contains provisions dealing with exits of shareholders. These
usually fall under the headings of restrictions on share transfer, right of first refusal, pre-emption

rights, put and call options, drag-along and tag-along.

Commitment is a construct related to the Heart domain (Yu, 2022). Negotiations leading to the
formation of shareholders’ agreement should anticipate the levels of commitment of an investment

partner. Commitment is an important element that determines strategic fit and the success of M&A.

2) Price paid for the acquisition or participation. A M&A party may unwittingly cause value
destruction by paying excessively for an acquisition or participation, thereby curbing the ability to
obtain an adequate return of investment (Gomes, et al., 2013). The funding of an acquisition or the
financial commitment that M&A participants make is a matter of key importance as this is the reason
why the parties agreed to collaborate in the first place. The way funding will be structured, whether
by equity or by loan or by a combination of both, is a subject that parties to an M&A agree early on.
The shareholders’ agreement will specify the form and the amount of funding required from the

parties and how funds will be deployed.

Financial strategy relates to the Head domain. A shareholders’ agreement should be clear on how
funds will be sourced and concretize the commitment of each party. This will also minimize the
potential for renegotiation that could lead to disputes or even as a pretext to withdraw from the

relationship. One recommendation in this regard is to require parties to issue a financial commitment
7



letter or undertaking and have this secured by bank guarantees or similar instrument. By doing so,
the interest of the business is protected from the risk of one party reneging on its financial

commitment.

3) Integration Management. Participants in M&A recognise that the synergies or capabilities that
they wish to enhance will be achieved only if there is effective integration. Integration preparation
should therefore start as soon as the partner or target is selected (Venema, 2012). Integration has
many aspects and its success or failure are driven by complex conditions (Steigenberger, 2017).
Among the aspects of integration that parties to a M&A need to be meticulous about are the culture
and organization of the target or partner. For instance, an acquirer should not injudiciously impose
its own corporate practices on the target for the mere reason that the target’s practices are different.
Venema suggests that the acquirer should recall that the target was acquired for its value even if it is
managed and organised differently. Another instance is when the goal of the collaboration or
acquisition is to achieve economies of scale with the unsavoury possibility of the termination of
certain employees. Integration managers should be wary of the consequences of their actions in these

situations. These concerns are within the purview of the Heart.

The Heart also plays an important role in communications. One of the critical success factors that
was mentioned earlier is the management of communication both during the pre-merger phase and
during implementation at post-merger phase. Communication with customers, suppliers, employees
and other affected parties should be handled tactfully preferably by senior executives who make up
the integration team.

Publicity and announcements are specifically dealt with in a shareholders’ agreement. A typical
clause in this regard disallows any party to make public statements about the transaction without first
obtaining the consent of the other parties. This bar on public announcement is subject to the
requirements of regulatory authorities. One recommendation consistent with the Heart element is to
make it a requirement to engage communications or public relations specialist to manage

communications with affected parties especially those who will be disadvantaged by the M&A.

Another area of integration that could be a potential source of dispute is conflicts of interest. This
may happen, for instance, when one party to the M&A owns intellectual property and the intellectual
property is licensed to the entity formed by the parties to the M&A. This arrangement is
disadvantageous to the entity because of its lack of security especially in a situation where the
intellectual property is essential to the business of the entity. It is customary for a licence agreement
to be subject to termination with automatic renewal under certain conditions. If the parties could not

agree on the outright assignment of the intellectual property to the entity, the provisions of the
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shareholders’ agreement related to intellectual property should be carefully drafted so that events that
may lead to termination are limited. These provisions should also specify lenient mechanisms for the
remedy of breaches of the conditions of the licence. The Head and the Heart elements of the

framework could be employed in drafting these provisions.

A similar situation may arise when one party supplies goods or provide services to the entity. The
supply and services agreement is usually incorporated in the shareholders’ agreement. One drafting
issue would then be about how the supplier of goods or provider of services could be prevented from
voting on matters relating to the supply and services agreement. Again this is a matter for the Head
and the Heart.

Another situation where a conflict of interest may arise is when the entity engages in the acquisition
of a target and where one of the shareholders has an ownership interest in the target. Overlapping
ownership interest can create problems on pricing the acquisition. It could also compromise the
effective management of the target (Goranova, et al., 2010). M&A deals could be pursued that would
work against the interest of the acquiring firm’s shareholders who do not have overlapping interest in
the target. One provision that could be incorporated in the shareholders’ agreement is to make it a
requirement to fully disclose the extent of overlapping interest and not merely a formal disclosure as
required by statute. The shareholders’ agreement should also specify that an interested party should
not vote on matters related to the acquisition. Discussions in this regard should be conducted with

the perspective of the Head and the Heart.

Conclusion

The usefulness of 3H framework in crafting shareholders’ agreements has been illustrated by
employing the framework as a tool for analysing and recommending ways to improve the
effectiveness of key clauses of an agreement. The author selected these clauses for the simple reason
that disputes among shareholders revolve around or are related to matters dealt with in these clauses.
This observation is shared by various research that have been referred to in this paper. The author
believes that disputes could be minimized if parties to shareholders’ agreements engage in more
careful and precise drafting and are more introspective in evaluating controversial clauses and
recognising their implications to the relationship between the parties. Over-reliance on templates of
shareholders’ agreement promotes a tendency to trivialise the clauses that may subsequently prove
contentious after a deal is done. Clauses that shareholders and their advisers describe as “standard”
or “customary” may serve as a form of artificial refuge or as a pretext for not negotiating the terms
of the agreement more judiciously.



Shareholders and their advisers would be wise to adopt a holistic mindset grounded on 3H or other
frameworks when negotiating the terms of the shareholders’ agreement. That way, a positive culture
of preparedness, proactive instead of reactive, is fostered. By prioritizing dispute prevention over
dispute resolution or remediation, businesses will be less vulnerable to disruptions caused by

shareholder conflicts. Prevention is better than cure.
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