Courtney Grota
2203657
Student name: Courtney Grota
Student number: 2203657

Module name: Criminal Law
Module code: BMPL4009
Module leader: Laura Knight







What changes did the Coroners and Justice Act (2009) make to the defence of diminished responsibility? Did these amendments change the law in this area for the better?

































	







Throughout this essay, the defence of diminished responsibility will be explored, in both Section 2 of the Homicide Act (1957) and the Coroners and Justice Act 2009, following its amendments. The piece navigates the history of the defence, before moving on to its requirements in line with Section 2 of the Homicide Act (1957).  Various issues surrounding the act will be explored and will include any relevant case studies to support the need for change. The changes made to the Act in 2009, by the Coroners and Justice Act will then be evaluated in detail to establish any advantages and disadvantages. The piece will conclude with an overall evaluation, discussing whether these changes have been successful for the legal system. 

Introduced within the Homicide Act (1957), diminished responsibility stands as a partial defence to murder and the Act provides the legislation for murder that includes elements such as its trialling’s and punishment (Legislation.gov, 1957). Such a partial defence, if successful would allow the defendant to be liable for the charge of voluntary manslaughter, as opposed to murder, resulting in a reduced sentence (CPS, 2019). Voluntary manslaughter is charged when the offence of murder is reduced to manslaughter due to the defendant acting under specific circumstances which would result in a reasonable person becoming mentally disturbed and hindering their ability to control their emotions. This description can stand for three defences, loss of control, a suicide pact, and diminished responsibility (Lexis Nexis, 2022). The defence of diminished responsibility was introduced as an opportunity to relieve individuals with less mental capacity of a ‘murderer’ stigma. It allowed flexibility within the court for sentencing, as it was felt that these individuals were not deserving of life imprisonment. It also proposed a need for an improved quality in mental health services for struggling offenders (Office of justice programs, 1981).

The Homicide Act (1957) states under Section 2 that any individual that has killed or been involved in a party that has killed should not be convicted of murder if they were suffering with an abnormality of the mind. It goes on to explain that the abnormality can arise from any of the three following; a retarded development of the mind, an inherited cause, or an injury (Legislation.Gov, 1991. As explained by Holocomb, M and Dean, R (2011), an abnormality in the brain can stand as any feature within the individual’s brain functioning that is not viewed as typical. 

When looking at the three possible causes of the abnormality for the defence to stand as liable, the first is retarded development of the brain. This can be described as an intellectual disability, meaning the individual’s capability of gaining intelligence is hindered.  It is important to note that an intellectual disability must be developed from early childhood. An example of this could be autism, where such a disability can affect one’s ability to learn in an appropriate manner, as well as behave to the standards of a social setting (Good therapy, 2015).  Secondly, an inherited brain abnormality would be one passed from a parent to a child. An example of this could be Leukodystrophies, which affects the brain’s functioning and can leave the individual with development disabilities and issues that reduce their capability to behave appropriately (National Library of Medicine, 2021). The third and final acceptable cause is, injury. TBI is the abbreviated term for a traumatic brain injury, which causes damage to the skull.  For a TBI to be present, the damage must have been caused by an external force. When damage to the skull area occurs, it can lead to the brain being starved of oxygen and consequently, can result in brain damage. For the individual, this can cause cognitive & behavioural damage, which could hinder their ability to process information and act in the way they once did. Results such as these are most common following events such as a car accident or a blow to the head (Wright, S, 2022).

Prior to its amendments by the Coroners and Justice Act (2009), there were some noticeable issues within Section 2 of the Homicide Act (1957). The first of these is the lack of acknowledgment for developmental immaturity. The issue arose as law commissioners argued that all under eighteen-year-olds should be included in the defence of diminished responsibility.  However, evidence shows that components of the brain that control impulsive behaviour and self-control, do not fully develop until the age of fourteen. Therefore, this would allow an underdeveloped fourteen-year-old to be measured to the same standard as a fully grown adult, regardless of the fact that they would not possess the same mental capacity (Law 205, 2023).



The Act can also be penalised for its use of imprecise language. This is evident in the requirement listed ‘abnormality of the mind’ (Legislation.gov, 1991).  Such an unspecific term allows for a much wider and inaccurate use of the defence. During the case of R V Bryne (1960), where the defendant murdered a young girl (DLS, 2021), an abnormality of the mind was explained as a state of mind that can be identified by a reasonable man, as abnormal. This language allowed the defendant to plead guilty with diminished responsibility due to experiencing ‘irresistible impulses’, highlighting the need for change in the terms used (Allen & Edwards, 2021).

In 2009 the term ‘abnormality of the mind’ was changed to ‘abnormality of mental functioning’ by the Coroners and Justice Act, due to the previous term lacking in precision. The defendant’s mental functioning must still be recognised as abnormal by an ordinary person, however, it is required for the extent to which the defendants mental function deviates from the norm to be disclosed by a medical professional present in court (Allen & Edwards, 2021). Additionally, the defendant must be able to prove that their abnormality of mental functioning arose from a ‘recognised medical condition’, as opposed to any form of intoxication from alcohol or drugs (Tutor2u, 2021).  Although the term ‘recognised medical condition’ could possess a wide variety of conditions, in previous cases, adjustment disorder and schizophrenia have been deemed successful at diminishing responsibility (Ashman solicitors, 2022).  Furthermore, the fourth amendment explains that the defendant must show how their abnormality of functioning, caused or significantly contributed towards their actions during the murder; proving that had the defendant not been suffering with the abnormality, the offence would not have taken place (Allen & Edwards, 2021). Finally, the changes made state that the defendant’s abnormality of functioning must have substantially impaired their ability to do one or more of the following: understand the nature of the conduct, form rational judgement or exercise self-control (Leislation.Gov, 2011). 




The leading contributor for such changes stemmed from the previous Act being drafted without medical experts in mind.  Therefore, one of the most significant advantages of the amendments made by the Coroners and Justice Act (2009) is its use of medical experts.  Section 2 has been shown to fit better with medical practice which is a real positive for the Act as the evidence provided by medical experts is crucial for the defence (Allen & Edwards, 2021).  Additionally, this increased use of medical practice allows each condition put forward for diminished responsibility to be measured using a diagnosis criteria. This means, criteria that includes signs and symptoms must be met to ensure the defendant is a genuine patient of the condition (Collins Dictionary, 2023). Implementing this, reduces the likelihood of false pleads of diminished responsibility (Allen & Edwards, 2021). 

However, an issue that has arisen from the amendment is the use of the term ‘substantially impaired’ (Binning, 2016), seen in the third amendment. The term used can be viewed as imprecise language and does not provide a clear criterion of what falls under this bracket. Therefore, in some cases, the jury can be left to interpret the term on a case-specific base, allowing for each jury to have different ideas of what the term requires. This could lead to unfair trials across the country and could provide an opportunity for verdicts reached to be bias (Allen & Edwards, 2021).

By exploring the aspects of diminished responsibility being used as a defence, evaluating Section 2 of the Homicide Act (1957) and its amendments in section 52 of the Coroners and Justice Act (2009), it is evident that these changes have both positively and negatively impacted the legal system.  However, in contrast to the previous Act that faced issues of imprecise language and developmental immaturity, the amendments have modernised the Act and given it the precision to eliminate any foul play. Additionally, the introduction of medical practice and mandatory criteria have ensured the use of diminished responsibility will now be a more accurate defence, therefore, implying that the amendments have changed the law in this area, for the better.
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