Examine the concept of dishonesty and the role it plays in relation to offences of theft in the UK.                                                                              Peter Soska 2313905

In this essay there will be an analysis of what dishonesty is and how it plays a part in theft offences within the UK’s legislation. There will also be an explanation of what theft is and an analysis of how Courts decide and what the Courts refer to when handing out an appropriate sentence for theft offences in the UK. This will be done by considering how courts determine if a person is guilty of theft and what needs to be proven to sentence an individual. Therefore, considering how Mens Rea and Actus Reus affects courts decision will be explained as evidence for all of five elements needs to be proven to prove a person is guilty of theft. It is clear to see that dishonesty plays an important role within theft cases as it is one of the most important elements of the five that needs to be proven to find someone guilty.
[bookmark: _Int_tpI1Gexc] Firstly, according to Section 1 part 1 of the Theft Act, (1968) theft is when an individual takes another person’s personal belongings without their permission with the intention to keep the belongings and not return them back. Therefore, this means that the individual is being dishonest as the individual is stealing someone's personal belongings without them knowing to benefit themselves. According to section 2 of the Theft Act, (1968) when proving that an individual is guilty for theft there is not a specific definition of what dishonesty is, to help with the court's decision, however there are definitions of what is not classed as being dishonest. Another point to mention is that, even if an individual is willing to pay for the belongings they have taken without the permission of the owner, this would still be considered a theft.
To work out dishonesty there are two factors that are taken into account, these factors are mens rea and actus reus. According to Ablett, C . (2020), a common law test is performed which is a test to determine if an individual's behavior in a theft case is considered dishonest by most people. This means that the first element will be looked at which is mens rea, therefore if the individual planned to keep the belongings, they have taken permanently with the intention of not giving the belongings back to the owner, this would be considered dishonest. To expand on this, to work out dishonesty and to prove this the judge would have to consider what factors can be used as a defence first. To do this, the judge would have to refer to the section 2 part 1 & 2 of the Theft Act, (1968),this is because it states that if the individual believed that they had a legal right to take the belongings or believed they had consent from the owner they could use this as a defence, this means that the it would be very difficult to prove any intention which is why the Gosh Test is used.
The Gosh test according to Anthony Collins, (2020) was a test that judges used and asked the suspect if he/she was aware of what they have done was dishonest and if they realise that average and honest people would see that as wrong. If the suspect has answered “yes” to both parts of the question, that would mean that the individual is guilty of theft and dishonesty. This was later changed in the Ivey v Genting Casinos UK Ltd case in 2017, this was because according to Grierson, J. (2017) one part of the Gosh test was removed, and this part was the question asking if the individual is aware of that what they have done is dishonest. This means that to work out dishonesty the courts will ask the individual one of the questions which is if the individual was aware that honest and normal people would see their actions as wrong and dishonest. This means that, if the individual answers “yes” to this question then they will be found guilty of theft, however if they answer “No” then there will be more steps that the court will have to take to prove the individual is guilty. 
In addition to Ivey test, to be guilty of theft there must be five elements that have to be proven that were committed by the individual and according to Sentencing Council, (no date) some of the elements are appropriation, dishonesty and with intention to permanently keep the belongings that were taken. Therefore, mens rea ( mental element) must be proven by proving that the intention of keeping the belongings permanently was there or if there was a plan of taking any belongings without consent from the owner. This can be done by proving that the individual has used the belongings that were taken as their own, furthermore if the individual can prove that they had permission to take the belongings they will be found not guilty. 
Actus reus (acting element) must also be proven to find someone guilty of theft, this means that there must be evidence of the individual taking any belongings and acting in a dishonest way. This is easier to prove as most shops and streets have security cameras and most people have mobile phones that they can record footage on, this means that in this day and age evidence of the criminal act such as theft is easy to prove in some theft cases such as shop lifting or car theft. This can also be done by matching factors like DNA and other give aways that can help the police with their investigation. 

When sentencing individuals for theft offences, many factors must be considered to give out an appropriate sentence. This means that the courts will have to consider how responsible the individual is, meaning if the intention and planning of the theft was there, the value of harm or financial loss that the individual has caused to others and factors which can potentially decrease or even increase the sentence. According to Sentencing Council, (2016). The maximum sentence for general theft is seven years for an either way offence which is an offence that can be in both magistrates and crown court, depending on how serious the offence was, however the sentences can vary. The courts would how to consider if the individual has a criminal record, which could result in a higher sentence and if the individual has pleaded guilty or not guilty. If pleaded guilty, the sentence can be reduced along with other factors such as if the theft case is in the public interest meaning if sentencing an individual benefits the public by making it safer, if there was minimal harm and this was the individual’s first conviction which was performed under pressure or stress. However, it is clear to see that the factor that has the biggest influence on sentencing is evidence, this is because according to CPS, (2022) if there is not enough evidence to prove all elements of theft which are  appropriation, of property, belonging to another, dishonesty and with intent to permanently keep the belonging then they would not be able to sentence an individual for theft.
In conclusion, dishonesty plays a very important role in theft cases, this is because dishonesty if one of the five elements that need to be proven to prove an individual is guilty of theft. According to Noble Solicitors, (no date) dishonesty is the hardest element for the courts to prove to an individual is guilty of theft, this is because the mental factor (Mens Rea) and the intention of the individual is hard to prove as the individual has to intent to keep the belongings permanently. If dishonesty cannot be proven, this may affect the sentencing of an individual even if they are guilty of committing a theft act. In addition, as mentioned previously dishonesty does not have any criteria that courts can refer to when proving someone is dishonest and guilty as according to Section 2 of the Theft Act,( 1968) the only criteria is referring to what makes an individual not guilty of theft.
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