


[bookmark: _GoBack]
Part-time working

Part-time working raises a number of issues:
· The treatment of part-time workers compared to full-time workers.
· The rights of full-time workers who wish to change to part-time work. 
· The treatment of those who have changed from full-time to part-time working.
The Part Time Workers (Prevention of Less Favourable Treatment)  Regulations 2000 (“PTW Regulations”) allow part-time workers to challenge less favourable treatment which is on the ground of their part-time status if it cannot be objectively justified 
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[bookmark: a453316]The Part-Time Workers Regulations
The PTW Regulations came into force on 1 July 2000.  They are designed to ensure that part-time workers are not treated less favourably than comparable full-time workers.
Key points:
· The PTW Regulations apply to all workers ( www.practicallaw.com/6-200-3640)  not just employees.
·  ( www.practicallaw.com/1-200-3195) There is no qualifying period or upper age limit for bringing a claim.
· There is no exemption for small businesses.
[bookmark: a233053]Definitions of part-time and full-time workers
The PTW Regulations  ( www.practicallaw.com/6-200-2160) define both part-time and full-time workers:
· A part-time worker is a person who is paid wholly or in part by reference to the time they work, and who is not identifiable as a full-time worker having regard to the employer's custom and practice in relation to workers employed under the same type of contract.
· A full-time worker is a person who is paid wholly or in part by reference to the time they work, and who is identifiable as a full-time worker having regard to the employer's custom and practice.
· A "worker" includes a person who works under a contract of employment or under any other contract for the personal performance of work or services. However, services provided for a client or customer on a professional basis or by a business undertaking are not covered 
[bookmark: a628262]Identifying a comparator 
In order to establish less favourable treatment under the PTW  Regulations, a part-time worker must identify an appropriate full-time worker as a comparator. 
The comparator must be:
· Employed by the same employer.
· Employed under the same type of contract.
· Engaged in the same or broadly similar work having regard, where relevant, to whether they have a similar level of qualification, skills and experience.
· Working or based at the same establishment as the part-time worker or, where there is no such worker who satisfies the three requirements listed immediately above, working or based at a different establishment and satisfying those requirements.
(Regulation 2 (4), PTW Regulations.)
Unlike claims under the discrimination legislation, which allows claimants to base a claim on how the employer would have treated a hypothetical comparator, claimants under the PTW Regulations must point to an actual full-time comparator in the same employment engaged on the same or broadly similar work.  
 


[bookmark: a549764]Same type of contract
For the purposes of identifying a comparator, the  PTW Regulations set out the following mutually exclusive four categories of workers. Only workers falling within the same category can be regarded as being employed under the same type of contract:
· Employees employed under a contract of employment  
· Employees under a contract of apprenticeship.
· Workers who are not employees.
· Any other description of worker that it is reasonable for the employer to treat differently from other workers on the ground that workers of that description have a different type of contract.
( Regulation 2 (3) , PTW Regulations.)
For example, a part-time worker who is not an employee cannot compare their terms and conditions with those of a person working for the same organisation under a contract of employment, even if the two individuals are doing similar work. In this situation the comparator is not employed under the same type of contract.
However, fixed-term and permanent contracts are not viewed as different types of contract, so (for example) a fixed-term part-time employee can compare their terms with a permanent full-time employee.
The four different types of contract referred to in regulation 2(3) are mutually exclusive and the final category is a residual one confined to workers who do not fall within any of the preceding categories. 
[bookmark: a793347]Less favourable treatment
A part-time worker has the right not to be treated less favourably than the employer treats a comparable full-time worker:
· As regards the terms of their contract; or 
· By being subjected to any other detriment by any act, or deliberate failure to act, by their employer.
( Regulation 5 PTW Regulations.) 
This applies only where the less favourable treatment is on the ground of the worker's part-time status and the treatment is not justified on objective grounds. If, for example, a part-time worker is not promoted because of performance issues, the employer may seek to defend a claim under the PTW Regulations by arguing that the reason for the non-promotion had nothing to do with the fact that the individual worked part-time.
[bookmark: a97905][bookmark: a139622]What are "less favourable" treatment and "detriment"?
The related concepts of less favourable treatment and detriment are taken from the  Equality Act 2010.  The test is very similar for both concepts, and requires the tribunal to ask whether a reasonable person would take the view that they have been disadvantaged in some way. Less favourable treatment and detriment therefore cannot be offset or cancelled out by more favourable treatment of a different kind. This means that, when looking at whether a part-time worker's contract is less favourable than a full-time worker's contract, the tribunal should take a term-by-term approach rather than look at the contract as a package. 
[bookmark: a951526]Reason for less favourable treatment
Not only must the worker show that they have been treated less favourably than their comparator, but the tribunal must also be satisfied that the treatment was "on the ground that the worker was a part-time worker". 
[bookmark: a796525]"Sole reason" or "effective and predominant cause"?
According to the EAT in Gibson v Scottish Ambulance Service the tribunal must not simply ask whether, but for their part-time status, the worker would have received the same treatment. It must look for the employer's subjective reason for the treatment, following the test set out by the House of Lords in  Chief Constable of West Yorkshire v Khan. Furthermore, according to Gibson, it was not sufficient that the worker's part-time status was one of the reasons for the treatment: it had to be the sole reason.  
The impact of Gibson made it more difficult to prove a case under the  PTW Regulations  than other areas of discrimination law, where the discriminatory factor need not be the sole, or even the main factor influencing the employer. If an employer could show that there were other factors, together with part-time status, that led to its less favourable treatment of the claimant, then (according to Gibson) no claim would lie under the PTW Regulations
However, the "sole reason" test derived from Gibson was categorically dismissed by the EAT in the English cases of  Sharma & Others v Manchester City Council (2008) and Carl v University of Sheffield. . In Sharma the EAT held that, if and to the extent that Gibson decided that part-time status had to be the sole reason for differential treatment between part-timers and full-timers, it was incorrect . According to Sharma, it is sufficient to trigger the PTW Regulations if part-time status is one of the reasons for less favourable treatment. Sharma was followed in another English case, Carl, in which the EAT held that the claimant's part-time status need not be the sole reason for the less favourable treatment, but must be the "effective and predominant cause" of the treatment in question. While this brings the test of causation under the PTW Regulations more into line with other areas of discrimination law, the position is still unsatisfactory, with a line of authority in Scotland which conflicts with the law being applied in England and Wales.
[bookmark: a455590]Pro rata principle
In determining whether a worker has been treated less favourably than a full-time comparator, the pro rata principle must be applied unless it is inappropriate (Regulation 5 (3), PTW Regulations). This principle means that, where a comparable full-time worker receives or is entitled to receive pay or any other benefit, a part-time worker is to receive not less than the proportion of that pay or other benefit that the number of his weekly hours bears to the number of weekly hours of the full-time comparator (Regulation 1 (2), PTW Regulations).
Part-time workers should therefore be given pro rata entitlement to pay, annual leave and other benefits.
[bookmark: a272237]Difficulties with the pro rata principle
If benefits are not easily pro-rated (as may be the case with, for example, health insurance, gym membership and company cars) the employer may have to adopt a more creative solution. One option with company cars is to allow part-time workers to have a less expensive car or to pay a pro-rated cash equivalent in lieu. 
Health-care benefits are more complicated. As most premiums are paid on an annual basis and have no relation to the number of hours worked or the length of the contract, some employers adopt a scheme whereby in relation to part-time workers the employer pays a proportion of the annual benefit equivalent to the number of days worked. So, for example, in the case of a part-time worker who works three days a week (three-fifths of the time of a comparable full-time worker) the employer will pay three-fifths of the annual premium with the individual contributing the remaining two-fifths.
Employers might alternatively consider whether it is simpler to allow full access to such benefits to all workers, irrespective of the hours they work. 
[bookmark: a1009248][bookmark: a962477]Public and bank holidays
In general, paid holiday entitlement for part-time workers should be calculated on a pro rata basis to that of full-time workers. The  Working Time Regulations 1998 (WTR 1998), which guarantee all workers a statutory minimum holiday entitlement, respects this principle: in providing for 5.6 weeks' paid leave per year, the WTR take account of the fact that part-time workers work fewer days per week on average than a full-time worker, and will therefore accrue proportionally fewer days' paid holiday.   
The position is more complicated when it comes to paid bank holidays, which many employers grant to their employees in addition to their existing contractual or statutory holiday entitlement. The increases to the holiday entitlement under the WTR in 2007 and 2009 from 4 weeks to 5.6 weeks do not deal explicitly with the issue of bank holiday entitlement. They merely ensure that all workers are entitled to 5.6 weeks' instead of 4 weeks' annual leave, which may or may not include some bank holidays.
Some employers only allow part-time workers paid time off (or time off in lieu) for public and bank holidays that fall on days when they would normally work. This raises issues under the PTW Regulations because it means that some part-time workers (generally those who do not normally work on Mondays) are treated less favourably than comparable full-time workers because they are receiving less holiday (pro-rata) than their full-time colleagues. However, in order to have a claim, the worker must still establish that the less favourable treatment is "on the ground that" they are a part-time worker. 
[bookmark: a266420]Part-time workers who do not work on Mondays
The simplest way to achieve equality in this situation is to give the disadvantaged part-time workers pro-rated entitlement to all public holidays 
[bookmark: a663716]Example
Employee A works Tuesday to Friday, or 80% of the days worked by her full-time colleagues. In 2006 there were six bank holidays falling on a Monday which A would not normally benefit from (since they would not normally be working days for her): New Year's Day (which was a Sunday and so the bank holiday was on Monday 2 January 2006)); Easter Monday; May Bank Holiday; Spring Bank Holiday; August Bank Holiday and Christmas Day. There were two bank holidays falling on other days, which would normally be working days for A: Good Friday and Boxing Day (which was on Tuesday 26 December).
Applying the pro rata principle, employee A was entitled to receive paid time off in respect of 80% of the public holidays during the year, which equated to 6.4 days' paid leave. Taking into account that two public holidays were normally working days for her (and she would therefore be given paid time off), she should have been given an additional 4.4 days' paid time off in 2006 in lieu of bank holidays. The figure for subsequent years would be different, since the New Year's Day, Christmas Day and Boxing Day holidays will fall on different days of the week.
[bookmark: a541544]

Part-time workers who work on Mondays
A policy of allowing paid time off only in respect of public holidays which fall on days when individuals normally work will, conversely, normally favour those part-time workers who are contracted to work on Mondays, since they will receive, comparatively speaking, more paid time off than both full-time workers and other part-time workers.
[bookmark: a486179]Example
Employee B works Monday to Wednesday, or 60% of the days worked by a full-time employee. In the past he has been allowed paid leave in respect of all public holidays when he would normally be at work. This means that in 2006 he received paid time off on seven out of eight public holidays, whereas a strict application of the pro rata principle would only have allowed him to take 4.8 days' paid leave in respect of bank holidays.
Any attempt by the employer to reduce employee B's existing entitlement unilaterally may be a breach of contract. Employee B may be willing to agree to a variation of contract, but may insist on a payment of consideration. If no agreement could be reached, the employer could terminate the existing contract unilaterally and replace it with a new one. However, this will be a dismissal and may be unfair, depending, for example, on the degree of consultation that has taken place and whether there are good business reasons for imposing the change. For this reason, such a step should not be taken without legal advice. A less risky course of action is to continue with the existing arrangement and accept that this will place employee B in a slightly better position than some other workers.
[bookmark: a753212]The fact that the part-time worker in the above example (employee B) is treated more favourably than everyone else would not be unlawful under the PTW Regulations since a part-time worker cannot be used as a comparator under the PTW Regulations.
[bookmark: a487941]

Do the PTW Regulations always require a pro rata approach to paid bank holidays?
While a pro-rata apportionment of bank holidays as set out in the above examples (referred to below as the "pro-rata approach") presents the least risky course of action and is undoubtedly good practice, it is not necessarily the case that a policy of only paying for bank holidays that are normal working days (a "normal working days approach") will be unlawful. The normal working days approach will always result in a part-time worker who does not work Mondays being treated less favourably than a full-time comparator who does, but this is not sufficient in itself to establish liability. The employer may argue that:
· The reason for the less favourable treatment is not the employee's part-time status (regulation 5 (2) a) ; and/or
· The treatment is nonetheless justified (regulation 5(2)(b)).
There have been no reported cases on justification of the normal working days approach. However, a case dealing with the "reason" issue under regulation 5(2)(a) appears to have made it easier for employers to defend a normal working days approach to paid bank holidays.
In  McMenemy v Capita Business Services Ltd, the employer took a normal working hours approach to paid bank holidays. A tribunal held that the claimant (who worked part-time Wednesday to Friday) was treated less favourably than his chosen full-time comparator (who worked Monday to Friday) as his entitlement to paid bank holidays was less than he should have received applying the pro rata principle. However, it accepted that the reason for this was not the claimant's part-time status, but the fact that he did not work Mondays. The business operated seven days a week, and both full-time and part-time workers could work patterns which did not include Mondays. Indeed, the claimant's line manager (not himself a comparable full-time worker) had in the past worked full-time on Tuesdays to Saturdays and had lost out on paid bank holidays as a result.
The EAT held that the tribunal had been entitled to reach that decision on the reason for the less favourable treatment . The EAT acknowledged that the employer's policy disadvantaged more part-time workers than full-time workers. However, the PTW Regulations give no protection from indirect discrimination and therefore the claimant's case failed. 
On further appeal, the Court of Session agreed with the EAT. In particular, when deciding the "reason why" issue, the tribunal was entitled to consider the position of a hypothetical comparator. There was nothing wrong with the tribunal asking itself what would have happened if there had, at that time, been a full-time employee in Mr McMenemy's team who worked Tuesdays to Saturdays (that is, not Mondays), and it was open to the tribunal to conclude on the evidence before it that such an employee would have been treated the same as Mr McMenemy with respect to statutory holidays falling on Mondays. The Court also agreed with the approach taken in Gibson, in which the EAT in Scotland had held that part-time status must be the sole reason for the treatment, rather than one of a number of different reasons. This test has since been questioned by the EAT in England 
[bookmark: a201820]Impact of McMenemy
The full impact of McMenemy on the rights of part-time workers to pro rata paid bank holidays has yet to be determined. Following the Sharma and Carl decisions , it is likely that it will be confined to cases in which the employer's business is operational seven days a week with both full-time and part-time workers on a variety of patterns that may or may not include Mondays. This in itself would encompass a great many sectors of employment including retail, hospitality, healthcare and transport to name but a few. 
Employers who operate a Monday-to-Friday week (at least in England and Wales) will find it more difficult to avoid a finding of less favourable treatment by arguing that the reason for the treatment is not (or at any rate, is not solely) the part-time status of the affected workers, but the fact that they do not work on Mondays. Such employers are likely to have to provide pro-rata holiday entitlement or seek to rely on objective justification.
[bookmark: a185015]

The justification defence
A worker's right not to be treated less favourably on the ground of his part-time status applies only if the treatment is not justified on objective grounds (regulation 5 2 (b), PTW Regulations). 
BIS's guidance uggests that an employer will be able to justify any less favourable treatment of a part-time worker only if the less favourable treatment aims to achieve a legitimate objective, is necessary in order to achieve that objective and is an appropriate way of achieving that objective.
A similar test applies in the context of sex discrimination and equal pay.    
The  FTW Regulations  specifically permit an employer to justify a less favourable term for a fixed-term employee if, taking the contract as a whole, the overall package is at least as favourable (This "package" approach is not replicated in the  Fixed Term Worker Regulations
Tribunals may still consider a package approach to be justified if it fulfils the statutory justification test. However, cases under the PTW Regulations as well as the equal pay legislation suggests that this will not be easy to do, and that it will be difficult to justify a package approach where it would be feasible to give the same benefit on a pro-rata basis. Clear and specific evidence will also be needed to demonstrate that a more favourable term is intended to compensate for another, less favourable one. 
[bookmark: a722175]Employment tribunal claims
A variety of claims can be brought by employees and other workers under the PTW Regulations.
[bookmark: a735130]Less favourable treatment or detriment
Time limit: A complaint of less favourable treatment or detriment under the  PTW Regulations must be presented to the employment tribunal before the end of the period of three months beginning with the date of the relevant act or omission (or within three months of the last in a series of dates if there was a series of similar discriminatory acts or failures), subject to the rules on early conciliation. A tribunal may consider any claim which is out of time if it considers that it is just and equitable to do so 


Remedies: Where the tribunal upholds the claim, it may do any (or all) of the following:
· Make a declaration as to the rights of the parties.
· Order the employer to pay compensation.
· Recommend that the employer take, within a specified period, action to obviate or reduce the adverse effect on the claimant of any matter to which the claim relates.
(Regulation 8(7), PTW Regulations.)
The tribunal may award such compensation as it considers just and equitable having regard to the infringement to which the complaint relates and any loss attributable to the infringement (having regard, where appropriate, to the pro rata principle). The worker is under a duty to mitigate their loss and compensation may be reduced to reflect the worker's contributory conduct.
Where the employer fails without reasonable justification to comply with a tribunal's recommendation under regulation 8(7)(c), it may make an order of (further) compensation (regulation 8(14), PTW Regulations).
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[bookmark: a532633]BIS guidance
In its guidance document , BIS identifies a number of areas in which employers must secure equality of treatment for part-time workers, on a pro rata basis where appropriate:
· Part-time workers should receive the same hourly rate as comparable full-time workers. 
· Part-time workers should receive the same hourly rate of overtime pay as comparable full-time workers once they have worked more than the normal full-time hours.
· In the reorganisation of workloads, part-time workers should not be treated less favourably than full-time workers unless this treatment can be objectively justified.
· Previous or current part-time status should not of itself be a barrier to promotion to a post, whether that post is full-time or part-time. 
· Part-time workers should be able to participate on a pro rata basis in profit-sharing or share option schemes available to full-time staff, unless there are objective grounds for excluding them.
· Part-time workers should not be treated less favourably than full-time workers in terms of calculating the rate of sick pay or maternity pay, the length of service required to qualify for payment or the length of time for which the payment is received.
· Employers should not discriminate between full-time and part-time workers in relation to access to pension schemes, unless different treatment is justified on objective grounds.
· Employers should not exclude part-time staff from training simply because they work part-time. 
· The criteria used to select jobs for redundancy should be objectively justified and part-time workers must not be treated less favourably than comparable full-time workers.
· Benefits such as subsidised mortgages and staff discounts should be applied to part-time workers, unless an exception is justified on objective grounds.
· Where a benefit, such as health insurance or company cars, cannot be applied pro rata, this is not of itself an objective justification for denying it to part-time workers. However, the disproportionate cost to the organisation might amount to objective justification.
· The holiday entitlement of part-time staff should be pro rata to that of full-time workers.
· Contractual maternity leave and parental leave should be available to part-time workers as well as full-time workers.
· Career break schemes should be available to part-time workers in the same way as for full-time workers, unless their exclusion is objectively justified on grounds other than their part-time status. 


Top


1

