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Redundancy
The ‘R’ word was rarely out of the headlines last year, so it may seem surprising that we only reported four
redundancy cases. However, 2008 was not unusual – appellate decisions on redundancy have never been
particularly thick on the ground. Of those that appeared in Brief, two were significant Court of Appeal decisions;
one determining whether a protective award can be claimed from an insolvent company’s assets, and the other
clarifying the point up to which a company can choose to make redundancies or avoid them by invoking a
contractual mobility clause in the employees’ contracts of employment.

Meaning of redundancy
In Home Office v Evans and anor (Brief 845) 2008
IRLR 59 the employer decided to close the immigration
control facility at Waterloo International Terminal.
Initially, it considered making redundancies, but then
sought to invoke the mobility clause in the employees’
contracts to change their location rather than embark
upon the redundancy procedure. The employees
resigned and claimed constructive dismissal, and it
eventually fell to the Court of Appeal to determine
whether the employer’s approach had been lawful. It
held that the employer was entitled to rely upon a
mobility clause in employees’ contracts in order to
relocate them, and thus avoid making them redundant
upon the closure of their workplace. This was not a case
in which the employer ‘dodged’ between implementing
contractual redundancy procedures and invoking the
mobility clause. From the time of its announcement that
the workplace was to close, the employer made it clear
that it would relocate the affected employees in
accordance with their contracts.

Duty to consult
Under S.188(1A)(a) of the Trade Union and Labour
Relations (Consolidation) Act 1992, where an employer
proposes to dismiss as redundant 100 or more
employees at one establishment within a period of 90
days or less, he must consult appropriate representatives
of any of the employees who might be affected.
Consultation must begin ‘in good time’ and, in any
event, at least 90 days before the first of the dismissals
takes effect. An employer who fails to comply with the
statutory requirements for consultation will be liable to
a protective award – S.189(2) TULR(C)A.

In Haine and anor v Day (The Liquidator of Compound
Sections Ltd) (Brief 859) 2008 ICR 1102, the Court of
Appeal had to consider whether a protective award, made
against a company after it had gone into liquidation, was
‘provable’ and therefore could be claimed from the
company’s assets. Under the Insolvency Rules 1986 SI 1986/
1925, debts are provable whether they are ‘present, future,
certain or contingent’ as at the date of liquidation – rule
12.3(1). The Court of Appeal held that, on the facts of the
instant case – where there had been a complete failure to
consult – the employment tribunal had no option but to
exercise its discretion in favour of making the protective
award. It would have erred in law had it done otherwise.

Therefore, the award easily fitted within the meaning of
‘contingent debt’ for the purposes of the Insolvency Rules.

If a protective award is made, it will consist of actual pay
for the ‘protected period’, up to a maximum of 90 days. In
Hutchins v Permacell Finesse Ltd (in administration) (Brief
848) EAT 0350/07, the tribunal exercised its discretion to
make a protective award of 30 days’ pay in a case where
the employer had failed to carry out any form of
consultation whatsoever, and had offered no evidence in
mitigation or defence of its conduct. The tribunal believed
that it was ‘just and equitable’ to make an award which
was proportionate to the 30-day consultation period that
the claimant had been entitled to in the circumstances. The
EAT, however, overturned the decision, the tribunal having
failed to follow the guidance in Susie Radin Ltd v GMB
and ors (Brief 758) 2004 ICR 893, which held that a
proper approach to a case where there had been no
consultation was to start with the maximum 90-day
protected period, and reduce it only if there were
mitigating circumstances justifying a reduction.

Collective consultation
Section 188(1) TULR(C)A provides that where an
employer ‘proposes to dismiss as redundant’ 20 or
more employees at one establishment within 90 days,
he must consult appropriate representatives of the
employees who might be affected by the proposed
dismissals or by any measures taken in connection with
them. References to ‘dismissal as redundant’ in
TULR(C)A mean dismissal for a reason not related to
the individual concerned – S.195. 

In Optare Group Ltd v Transport and General
Workers’ Union (Brief 846) 2007 IRLR 931, the EAT
upheld a tribunal’s finding that three employees who
had volunteered for redundancy were dismissed within
this definition. Accordingly, when those three were
added to the 17 employees who had been selected for
compulsory redundancy, the statutory requirement for
collective redundancy had been triggered. The EAT said
that the tribunal was right to focus on the question of
who had been responsible for instigating the process
resulting in termination; this was the way to identify
the cause of termination. The three employees had not
volunteered to leave prior to the redundancy selection
exercise; they had only volunteered upon being invited
to do so by the employer.
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