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The law code of Hammurabi
The law code of Hammurabi is one of the most important sources when studying ancient Near Eastern law[footnoteRef:1], and has been named “the most informative single source for legal history before the classical world”[footnoteRef:2]. It is called a civil code[footnoteRef:3] in the sense that it prescribes decisions, referred to as laws representing legal rules[footnoteRef:4]. It was made by the Amorite king Hammurabi, sixth king of the first Dynasty of Babylon[footnoteRef:5], ruling from 1792-1750 B.C.[footnoteRef:6], who was called “consolidator of the Old Babylonian Empire”[footnoteRef:7]. The code is carved onto a two-meter high[footnoteRef:8] stone monolith[footnoteRef:9] of black diorite[footnoteRef:10]. The almost complete document[footnoteRef:11], with sections 66-99 missing,[footnoteRef:12] was written in cuneiform letters,[footnoteRef:13] and is accompanied by a sculpture in low-relief, right on the top of the monument[footnoteRef:14]. The Stele was found in three fragments at Susa, Iran[footnoteRef:15] the ancient capital city of Elam[footnoteRef:16] by M. de Morgan in the years 1901 and 1902[footnoteRef:17], as member of a French expedition[footnoteRef:18] and therefore can be seen today at the louvre in Paris[footnoteRef:19]. The code might have impacted generations of Babylonians, as for centuries, students learned to read and write through it, and possibly became judges and magistrates[footnoteRef:20]. [1:  Slanski 2013: 97]  [2:  Bertman 2003: 68]  [3:  Vincent 1904: 739]  [4:  Slanski 2013: 103]  [5:  Bertman 2003: 57]  [6:  Van de Mieroop 1999: 7]  [7:  Kriwaczek 2010: 178]  [8:  Slanski 2013: 101]  [9:  Vincent 1904: 737]  [10:  Bertman 2003: 69]  [11:  Slanski 2013: 102]  [12:  Vincent 1904: 740]  [13:  Slanski 2013: 102]  [14:  Slanski 2013: 101]  [15:  Vincent 1904: 737]  [16:  Slanski 2013: 102]  [17:  Vincent 1904: 737]  [18:  Slanski 2013: 102]  [19:  Bertman 2003: 69]  [20:  Slanski 2013: 104] 

Following important background knowledge, the focus of this document report quickly focusses on the laws 137-152[footnoteRef:21] , which will then be summarized into groups. Next, these laws will be analysed with comparison to different ancient Near Eastern regulations. Subsequently, existing source material will be evaluated, extracting the value of women in ancient Mesopotamia, how status influenced women’s rights, presenting different scholarly views and debating the problems of modern scholarship in approaching the study of women in ancient Mesopotamia, then finishing off with aspects about gender. [21:  Hammurabi, laws 137-152] 

The image depicted on the code shows Shamash, a sun deity, seated[footnoteRef:22] facing left, looking at king Hammurabi who is standing as a sign of respect in front of the taller depicted god[footnoteRef:23]. Hammurabi, receives the `Rod and Ring`[footnoteRef:24] from Shamash, symbols of justice in Babylonia[footnoteRef:25]. This image would have spoken to illiterate people, as it would have created a sense of the scene being performed for an eternity[footnoteRef:26].  There have been arguments, of where the stele would have been positioned, inside a temple, only accessible for the public on special occasions[footnoteRef:27], or situated in a public courtyard of a temple, such as in Sippur, which was more easily accessible[footnoteRef:28]. Another possible original location would have been the temple of Marduk in Babylonia[footnoteRef:29].  Other copies of the same code were found within Hammurabi’s reach of influence[footnoteRef:30], signalling that the code might have been in use extensively, even beyond Hammurabi’s borders[footnoteRef:31] as can be seen by the example of Syrian Allalah, which used Babylonian law, although it was not under Babylonian rule[footnoteRef:32] .  [22:  Slanski 2013: 105]  [23:  Slanski 2013: 106]  [24:  Slanski 2013: 106]  [25:  Slanksi 2013: 106]  [26:  Slanksi 2013: 107]  [27:  Slanski 2013: 102]  [28:  Kriwaczek 2010: 178]  [29:  Slanski 2013: 102]  [30:  Kriwaczek 2010: 178]  [31:  Speiser 1963: 538-539]  [32:  Speiser 1963: 538-539] 

According to Vincent, Hammurabi intended to merge conflicting customs, usages and judicial decisions into a single law system, rather than promoting a completely new legislation[footnoteRef:33]. [33:  Vincent 1904: 739] 

Hammurabi would have been influenced by his own experiences with law cases[footnoteRef:34], and might have overseen legal cases in the palace[footnoteRef:35]. In an historical context, Hammurabi was probably biased towards his own peoples, the Amorites, as it is debated if he called them awilum, gentlemen, while describing the natives as mushkenum, meaning ‘ those who were put in their place’[footnoteRef:36] perhaps referring to his conquests of Sumer, Akkad, Assyria and Mari[footnoteRef:37].According to Hammurabi, the audience of the code would have been any “man who has a lawsuit”[footnoteRef:38]. [34:  Slanski 2013: 103]  [35:  Slanksi 2013: 100]  [36:  Kriwaczek 2010:181]  [37:  Bertman 2003: 57]  [38:  Hammurabi, Prologue] 

Law codes closest in time to Hammurabi’s include the laws of the city of Eshnunna of the 19th century and the codes of Lipid-Ishtar[footnoteRef:39]. [39:  Bertman 2003: 68] 

The code starts with a prologue, followed by laws addressing false testimony, theft, labour on state owned land, family law and violence, finishing with an epilogue[footnoteRef:40]. [40:  Slanski 2013: 105] 

The extract to be investigated contains the laws 137-152[footnoteRef:41], falling into the section of family law[footnoteRef:42], which can be divided into five groups, with some laws fitting into two categories as those deal with more than one topic[footnoteRef:43].  [41:  Hammurabi, laws 137-152]  [42:  Slanksi 2013: 105]  [43:  Hammurabi, laws 141-143] 

Laws 137- 143 of Hammurabi generally deal with issues of separation, concerning a husband, wife or concubine, with the possible result of a dowry pay-back[footnoteRef:44], differentiating in relationships that did or did not result in children [footnoteRef:45], not forgetting to address what followed in case there was no marriage settlement, with another law addressing especially free  men[footnoteRef:46] . Next, the laws 141-143 deal with separations rooted in undutiful behaviour of either partner, stating the compensations and punishments for the one found guilty[footnoteRef:47] . Further, laws 144-147 define the circumstances in which a man would have been allowed to take a concubine[footnoteRef:48], defining the rank of the women involved[footnoteRef:49], while tying the newcomer to certain conditions[footnoteRef:50] .Laws 148-149 deal with the scenario of the wife falling ill, naming the husbands duties possibilities in such a case, and the decision the ill wife was allowed to make and their consequence[footnoteRef:51]. Law 150 concerns the ability of the deceased husband to inherit to his wife, followed by stating what his wife’s legal protection and restrictions would be regarding the latter[footnoteRef:52]. The last two laws, 151-152 deal with debts, pinning down under what circumstances which partner was co-responsible when accumulating debt, specifying what responsibilities and protection applied before and after marriage[footnoteRef:53]. [44:  Hammurabi, laws 137-143]  [45:  Hammurabi, laws 137-138]  [46:  Hammurabi, law 140]  [47:  Hammurabi, laws 141-143]  [48:  Hammurabi, laws 144-147]  [49:  Hammurabi, laws 145-146 and Stol 1995: 129]  [50:  Hammurabi, law 147]  [51:  Hammurabi, laws 148-149]  [52:  Hammurabi, law 150]  [53:  Hammurabi, laws 151-152] 

By now it has become evident that all these laws include women, regulating their rights, punishments and restrictions concerning the topics stated above[footnoteRef:54], therefore when analysing these laws, one cannot avoid looking at what the legal implications for women would have been. With the help of additional textual evidence, modern scholarship and parallel civilizations of the ancient Middle East, used for comparison, such as Nuzi of ancient Assyria[footnoteRef:55], the position of women of ancient Babylonia will be made clearer. [54:  Hammurabi, laws 137-152]  [55:  Stol 1995: 125] 

Firstly, the future of the women concerned were set into legal law, protecting them from arbitrary actions by their husbands by giving them a defined place in the household, as can be seen by law 141[footnoteRef:56]. Women that were abused by their husbands to a degree that she could prove it, were protected by the law[footnoteRef:57].  [56:  Hammurabi, law 141]  [57:  Hammurabi, law 142] 

The future of the legitimate children was cared for[footnoteRef:58], and women of free men were given a set compensation[footnoteRef:59]. Stol perceived the code as strongly punishing women initiating divorce, stating the lawgiver as only granting it under special circumstances[footnoteRef:60].  Contrarily, Vincent views that the code would have protected the rights of women. Contracts found from the Old-Babylonian period, showed that the financial punishment for a divorce could be equal for men and women[footnoteRef:61]. Leaving her husband was an overall difficult process for a woman, but could have been made simpler, if the women’s parents were powerful[footnoteRef:62].On the contrary, poor families would have had to sell their daughters[footnoteRef:63], a practice living up to the word brideprice, terhatum, literally meaning the ‘price for a woman’[footnoteRef:64]. [58:  Hammurabi, laws 137 and 150]  [59:  Hammurabi, law 140]  [60:  Stol 1995: 130]  [61:  Stol 1995: 131]  [62:  Stol 1995: 131]  [63:  Stol 1995: 127]  [64:  Stol 1995: 127] 

 Being a wife would have been important in Babylonian society, with no newcomer to challenge her position if she was a dutiful[footnoteRef:65], showing that wives were valued for more than just their production of children[footnoteRef:66]. On the other hand, any woman who was not a wife, was valued according to her ability to bare children[footnoteRef:67]. Marriage in Babylonia was generally monogamous[footnoteRef:68] with circumstances leading to another woman in the household, clearly defined[footnoteRef:69]. In contrast, Paradise does not specify when a man was allowed to take a concubine in ancient Nuzi, but simply stating that a man could always do so[footnoteRef:70], further, the men of Nuzi could promote their concubine’s status above that of their wives, giving women less security in that position[footnoteRef:71].The wives of Nuzi were much reduced to their ability to produce children, as the second part of the bride price was only paid, when the woman had given birth[footnoteRef:72].  [65:  Hammurabi, law 142]  [66:  Hammurabi, law 145]  [67:  Hammurabi, law 147]  [68:  Stol 1995: 129]  [69:  Hammurabi, law 145]  [70:  Stol 1995: 125]  [71:  Stol 1995: 125]  [72:  Stol 1995: 126] 

According to Stol, any second wife coming into a household would have been presented by the first wife, as maid or even adopted sister. However, Stol does not specify where in Mesopotamia and when this tradition was carried out[footnoteRef:73]. [73:  Stol 1995: 129] 

Tying the marriage dowry to the presence of the ill wife, by giving her the choice of moving back into her father’s home, the husband would have more likely been caring for her[footnoteRef:74]. Hammurabi also insures wives who inherited property, protection from their own children making claims against them, further giving her the power to appoint any of her children as heir[footnoteRef:75]. On the contrary, Nuzi law state that the eldest son would inherit double the amount of his mother from his father[footnoteRef:76].  [74:  Hammurabi, law 149]  [75:  Hammurabi, law 150]  [76:  Stol 1995: 125] 

Women of Old Babylonia were not protected from the debt their husbands accumulated during their marriage, just of any accumulated prior to the marriage[footnoteRef:77] , while that differed in the  Neo-Assyrian period, where  even during marriage, women were no longer co-responsible, if their husbands accumulated debt[footnoteRef:78]. [77:  Hammurabi, laws 151-152]  [78:  Stol 1995: 133] 

When it comes to source material in order to see how the code applied to everyday life, it must be indicated that the majority of people could not write[footnoteRef:79], with the additional problem that few trials recorded refer to the laws of Hammurabi[footnoteRef:80]. Written out marriage contracts were rare, with most marriage contracts having been oral, resulting in serious lack of case evidence[footnoteRef:81].  [79:  Van De Mieroop 1999: 87]  [80:  Slanski 2013: 103 ]  [81:  Stol 1995: 125] 

Non-ruling class women of the Old Babylonian period,  are especially known from private contracts, concerning divorce, marriage and widowhood[footnoteRef:82], with textual evidence often found in archives of temples, or larger archives called `cloisters` such as the one found in ancient Sippar[footnoteRef:83]. On the contrary, non-ruling class women living slightly earlier in the Old Assyrian period[footnoteRef:84] can be identified especially through letters found in archives of private homes[footnoteRef:85]. From the early Dynastic period of Babylon some 1,600 tablets have been identified from the Bau-temple archive from Girsu[footnoteRef:86], revealing so called ´women´s households´ which were essentially self-sufficient and led by the wives of rulers, showing those elite-women participating in economic matters, separately from their husbands economic sphere, although on a smaller scale, interestingly on the same terms as their husbands[footnoteRef:87].  [82:  Van De Mieroop 1999: 140]  [83:  Van De Mieroop 1999: 140]  [84:  Larsen 2015: xi]  [85:  Larsen 2015: 202 and 208]  [86:  Van De Mieroop 1999: 155]  [87:  Van De Mieroop 1999: 155] 

These women’s households were concerned with the production of beer and bread and took care of such necessities as sowing, milling of grain and weaving[footnoteRef:88]. [88:  Van De mieroop 1999: 156] 

The woman being the head of the women’s household would not change when a ruler died, but would stay in control until she presumably died[footnoteRef:89].  From ration lists and texts concerned with income, the ultimate authority mentioned of that household has always been the wife of the city-ruler[footnoteRef:90]. Royal women were therefore involved in economic public life, often in contact with other women[footnoteRef:91], as opposed to the Classical Greek concept in which the public sphere used to be male dominated and the domestic sphere belonged to the women[footnoteRef:92].  [89:  Van De Mieroop 1999: 156]  [90:  Van De Mieroop 1999: 156]  [91:  Van De Mieroop 1999: 159]  [92:  Van De Mieroop 1999: 154] 

Additionally diplomatic exchange between elite-women was common, seen by the gift exchange between Baranamtara, wife of the city-ruler of Lagash, and the wife of the city-ruler of Adab[footnoteRef:93].The Hittite Queen Puduhepa possessed so much influence, that she would receive the correspondence of Rameses II[footnoteRef:94], and Assyrian queens Sammuramat and Zakutuerected distinguished themselves as influential personalities by erecting their own inscriptions[footnoteRef:95]. This evidence makes it increasingly clear, that gender did not determine the influence of a person in ancient Mesopotamia, but status did[footnoteRef:96]. [93:  Van De Mieroop 1999: 156]  [94:  Van De Mieroop 1999: 159]  [95:  Van De Mieroop 1999: 159]  [96:  Van De Mieroop 1999: 159] 

 Many scholars looking at the status of ancient Mesopotamian women by applying their views of women’s status in classical Greece and Rome  should become aware that this approach is completely unsuitable[footnoteRef:97], making the positions of the scholars a fundamental factor when interpreting their works[footnoteRef:98]. [97:  Van De Mieroop 1999: 160]  [98:  Bahrani 2001: 26] 

The study of gender on ancient Mesopotamia is often influenced by views of classical antiquity, the Islamic Middle East[footnoteRef:99], and orientalism which in early Mesopotamian scholarship often led to the stigma of loose morals and prostitution regarding women[footnoteRef:100], following an account of Herodotus[footnoteRef:101]. Herodotus in his Greek view, observed that each woman once in their lifetime they had to lie with a stranger outside a temple[footnoteRef:102]. Many scholars interpret these accounts as misinterpretations[footnoteRef:103]. Names accompanying activities assumed to have been mostly carried out by females, are presumed by many scholars to be those of women, as they assume it biologically suits those occupations[footnoteRef:104]. Another problem of this discipline being that many scholars are presumably too conservative to examine other areas of the humanities, depriving themselves of many textual sources[footnoteRef:105].  [99:  Van De Mieroop 1999: 138]  [100:  Bahrani 2011: 179]  [101:  Van De Mieroop 1999: 152]  [102:  Van De Mieroop 1999: 152]  [103:  Van De Mieroop 1999: 152]  [104:  Bahrani 2001:8]  [105:  Bahrani 2001: 9] 

Gender seems not always to have been important in ancient Mesopotamia, as the temple-singer statuette of Ur-Nanshe cannot clearly be distinguished as male, female or castrato[footnoteRef:106], with other cases being non- gender-specific names in literary texts[footnoteRef:107] and similar grave goods in lower-class burials[footnoteRef:108]. According to Foucault, gender cannot exist prior to the laws of a culture[footnoteRef:109] and are determined by history, linked to the process of power[footnoteRef:110]. Butler contrarily argues that gender is performative, being a process which is recalled in day to day life[footnoteRef:111]. [106:  Van De Mieroop 1999: 145]  [107:  Van De Mieroop 1999: 144]  [108:  Van De Mieroop 1999: 145 ]  [109:  Bahrani 2001: 20]  [110:  Bahrani 2001: 22]  [111:  Bahrani 2001: 21] 

In conclusion, a woman’s life in ancient Mesopotamia, depended heavily on her social status[footnoteRef:112], rather than her gender, as influential women could act in the public sphere being more independent from their husbands[footnoteRef:113], could get a better marriage settlement and were less tied to the law[footnoteRef:114]. Women of lower status on the other hand, had to rely on the protection of the law, such as Hammurabi’s law code, which ensured married women certain rights but also listed their duties and punishments[footnoteRef:115]. Unmarried women were even less protected by the law, and reduced to their ability to bear children[footnoteRef:116]. Other ancient Near Eastern civilisations such as in Nuzi, Assyria, often held fewer inheritance rights and protection for married women, than women under Hammurabi[footnoteRef:117]. Some modern scholarship failed to approach gender studies in ancient Mesopotamia objectively[footnoteRef:118], therefore this discipline still holds a lot of secrets and should be seen from a whole new angle.  [112:  Van De Mieroop 1999: 155]  [113:  Van De Mieroop 1999: 155]  [114:  Stol 1995: 131]  [115:  Hammurabi, laws 137-152]  [116:  Hammurabi, law 147]  [117:  Stol 1995: 133 and 125]  [118:  Van De Mieroop 1999: 138] 
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