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Section A
MEMORANDUM
To: Mr David Smith, Managing Director, Capital Garden Centre Limited
From: Sarah Thomas
Subject: Ms Sarah Walters ET1 claim 
Date: 11 February 2024
Dear Mr Smith,
Further to the documents provided in relation to the Employment Tribunal claim submitted by Ms Sarah Walters, please see my advice as follows.
Responding to the ET1
You must respond to the claim within 28 days (Gov.uk, no date). This can be done online on an ET3 form (Available here: Respond to a claim made to an employment tribunal: Form ET3 - GOV.UK (www.gov.uk)), or alternatively, you may complete the response pack you have received and return this by post (Gov.uk, no date). Please note, when preparing to complete the form you will be required to confirm details of the claimant’s dates of employment, pay, and role description, as well as details outlining your defence against the claim.

Claims and eligibility to bring them
The individual is making a claim following events of 20 December 2023, that is, the comment she claims was made by Ms Davies with reference to “another migraine” that provoked her to leave the premises; as well as events preceding that, beginning in August 2023. As such, the claim is well within the three-month time limitation for unfair dismissal and discrimination claims (Daniels, 2022, p. 37). Based on the service dates provided by the claimant in document 3, she has more than two years’ service so is eligible to pursue an unfair dismissal claim (Daniels, 2022, p. 216).  

Based on the information in the documents provided, I would advise you to consider that the individual may have grounds to claim constructive unfair dismissal if the reason for her departure from employment can be considered repudiatory, that is that your actions breach the fundamental terms of the employment contract (Heery and Noon, 2017; Lewis and Sargeant, 2020, p. 253), forcing her resignation. 

The case relates to a decline in Ms Walters performance in the workplace, which was noted in the Summer of 2023. Ms Walters claims that the lapse in performance was linked to a deterioration of her mental health, which was a long-standing condition that she was on medication for. If her health condition is found to meet the legal criteria to be considered a disability, this should have obligated you, the employer, to make reasonable adjustments (Equality Act 2010, Section 20). 

The legal definition of a disability is: “a physical or mental impairment, with a substantial and long-term adverse effect on the ability of the affected individual to carry out normal day-to-day activities” (Equality act 2010, section 6, subsection 3). ACAS advises that the consideration of whether a health condition might be considered a disability should also discount the effect of medication (ACAS, 2024a). It is noted in both the accounts of Ms Sarah Waters, and Ms Angela Davies, that Ms Waters had had a long period of unemployment prior to her employment at Capital Garden Centre, and that she was on medication for depression. This suggests that it was a long-term condition, and that without correct medication, had an impact on her ability to sustain employment, which may be considered a day-to-day activity (Williams vs Newport City Council, 2023; Daniels 2022, p. 189 – 190). 

The tribunal would determine whether the individual meets the legal definition to be deemed as disabled (Citizens Advice, 2019a), however, I would suggest that based on the considerations set out above, it would have been reasonable to have considered Ms Waters condition as a disability and considered reasonable adjustments. Without adjustments, Ms Waters was unable to fulfil her contract, and therefore was compelled to resign. As a consequence, I would advise that there is potential for claims of constructive unfair dismissal, discrimination arising from disability, and failure to make reasonable adjustments.  

Employer Defence
To successfully claim constructive unfair dismissal, the burden of proof sits with the employee to demonstrate that your actions amount to a breach of contract (Pearson, no date). Ms Walters did not appeal the outcome of the disciplinary process or submit a grievance for matters to be investigated internally. However, the obligation to consider reasonable adjustments for disability is a statutory duty, the only permissible defence for this would be if you, the employer was unaware of the disability (ACAS, 2023; Daniels, 2022, p. 194). 

It might also be a reasonable defence not to provide adjustments if this was considered a proportionate means of achieving a legitimate aim (Daniels, 2022, p. 194-5; CIPD 2023a). It is noted that Ms Walters health condition appears to be negatively affected by stressful situations, such as busy periods in the café (document 3, paras. 3, 5 & 10). Ms Davies states that she advised Ms Walters that it was not feasible to allow Ms Waters to take breaks during lunchtime service (document 5, para. 6). It could be argued that the nature of Ms Walters’s role is to respond to customer demand, including at busy periods, made such adjustments unreasonable in the context of the business need to be responsive to changing levels of customer demand through the day. The Employment and Human Rights Commission (2018) gives further information on how reasonableness is assessed in relation to making adjustments for disability, taking into account how effective possible adjustments are likely to be, what the cost of them would be to the business and the practicality of implementing them. If the adjustment to Ms Walters role meant that, for example, another person had to be employed to carry out those duties that she was unable to do, this may be accepted as not reasonable.

Alternatively, you may disagree that Ms Walters condition meets the legal definition of a disability, as set out above.

Possible Remedies
Should the claimant be successful in her claims, please be advised of possible remedies that could be imposed upon Capital Garden Centre by the tribunal.

There are three possible remedies – reinstatement, reengagement, or compensation (Daniels, 2022, p. 236; CIPD, 2023b). Reinstatement and reengagement would require you to resume the employment relationship with Ms Walters, including paying wages for the period between her termination, and reengagement, as if there had been no break (Daniels, 2022, p. 237). The CIPD notes that reinstatement and reengagement are rarely used, however, if it were to be ordered and you did not comply, additional compensation of up to 52 weeks’ pay may be ordered instead (CIPD, 2023b).

Compensation Awards
Financial remedies are awarded as a number of different elements (Citizens Advice, 2021; Pitt and Drew, 2022, p. 364-365). 
The basic award for unfair dismissal will be based on age, rate of pay and length of Service (as with statutory redundancy pay). Based on the information provided for Ms Walters, this amounts to £934.98.

The compensatory award will be established based on losses to the employee due to the dismissal. It will take into account lost earnings, both past and future, making consideration of how quickly the individual might reasonably be expected to secure alternative employment, and including any benefits such as overtime, leave and pension benefits (Daniels, 2022, p. 238). There is also consideration of the loss of statutory employment rights that would have to be reestablished with a new employer.  (Daniels, 2022, p. 238). The compensatory award for unfair dismissal is capped. The figure for Ms Walters would be capped at a year’s gross pay (£16,250) (Citizens Advice, 2021).

For discrimination there may be an additional elements added to the award for injury to feelings. This is not capped. The minimum award for injury to feelings is not likely to be less than £1000 (Citizens Advice, 2021). Injury to feelings awards are determined with the use of ‘Vento bands’. It is likely that if an injury to feelings award was made, it would fall into the middle band. The lower band is more likely to be for single events of discrimination (Equality and Human Rights Commission, 2018, p. 6), whereas, if in this case, discrimination is found to have occurred, it is possible that it will be considered to have been sustained over a period of time. Ms Waters claims that her health started to have a significant impact on her work in August 2023. She reports the first incident where she was reprimanded for poor timekeeping in relation to her health at this point (document 3, para 4), with it continuing to December 2023, when she claims that Ms Davies made a derogatory remark in the kitchen with reference to her migraines, following the disciplinary process the previous day. The final event is also described as taking place in the kitchen, so may have been in front of other colleagues, which may be considered as having added to the humiliation (Equality and Human Rights Commission, 2018, p. 5).
The middle Vento band stands at £11,200 - £33,700 as of 6 April 2023 (Courts and Tribunals Judiciary, 2023).

Please be advised that compensatory awards can be reduced (a ‘Polkey reduction’) if the tribunal were to agree with an argument that adjustments were not likely to have worked, leading to subsequent dismissal at a later stage anyway (Citizens’ Advice, 2019b; Pitt and Drew, 2022, p. 367). However, please also note that awards can be increased by as much as 25% if procedures are not followed correctly (ACAS, 2015; Pitt and Drew, 2022, p. 365). 

From the documents provided, it is not clear that a full and fair investigation took place into the reasons for Ms Walters’ lateness, as required by the ACAS code (2015, Para. 5). Document 4, paragraph 5 describes Mr Smith’s instruction to Ms Davies to carry out a formal investigation, however, it may be found that Ms Davies was not the most appropriate person to carry out an investigation into the case. ACAS advise that where possible an investigation should be carried out by someone who has not previously been involved (ACAS, 2022). Given the size of the organisation, it may be considered that a manager from another area of the business could have conducted the investigation. Document 5, paragraph 9 also suggests that Ms Davies did not submit an investigation report to Mr Smith prior to the meeting on 19 December.  Document 4, paragraph 10 also details the medical details that Ms Walters provided to Mr Smith to help account for her lateness on the days in question, however, there is no suggestion that any consideration was given to these, in any way. This may suggest to a tribunal that the outcome was pre-determined.

Proceed to Tribunal or Settle
With consideration of all the factors set out above, I would advise Capital Garden Centre to settle with the claimant, rather than proceeding to tribunal. Should the tribunal agree that Ms Walters impairment satisfies the legal definition of a disability, then this will mean that Capital Garden Centre has failed in its duty to make reasonable adjustments, and consequently ensured that Ms Walters was unable to proceed in her role, leading to her constructive dismissal. 

It is clear from all three accounts given, that the claimant made repeated efforts to make you aware of the impact her health condition was having on her at work, so the defence of being unaware of the health condition is not possible. I would also suggest that your failure to discuss her health condition with her in more depth, makes it difficult for you to argue that you did not feel her condition met the threshold of a disability under the Equality Act. It is also evident from the accounts provided that the claimant had worked successfully for Capital Garden Centre for the period from September 2021 to Summer 2023, and that following a deterioration in her health in March 2023, this was brought back under control with an adjustment to her medication (document 3, para. 9). This suggests that any adjustments agreed were likely to have been temporary in nature. This will make it more difficult to present a defence that possible adjustments were not reasonable or practicable. 

It is also evident that no clear attempt was made to consider reasonable adjustments in the light of Ms Waters health condition, and were not taken into consideration before awarding a disciplinary sanction.
 
With a basic and compensatory awards for unfair dismissal amounting to £17,184.98, and with additional award for injury to feelings likely to add at least an additional £11,300, and up to a possible £33,700, an attempt to settle directly with the claimant may bring the matter to a close more swiftly, reducing the legal fees, and the time and energy required to proceed to tribunal, as well as the detrimental impact it is likely to have on morale. In addition to that, a tribunal outcome that finds the respondent liable for the claims made is likely to have a detrimental impact on the reputation of the business. 

Once you have considered the above, and have decided how you intend to proceed, please contact me for further advice on your chosen course of action.

Section B
MEMORANDUM
To: Mr David Smith, Managing Director, Capital Garden Centre Limited
From: Sarah Thomas
Subject: Capital Garden Centre business proposal
Date: 02 February 2024
Dear Mr Smith,
Further to the information provided in relation to a proposed reorganisation of the business at Capital Garden Centre, please see my advice as follows.
From the information provided, I would agree that the circumstances would constitute genuine redundancy situations – that is, that the work that they were employed to do has ceased or diminished (Employment Rights Act 1996, section 139, subsection 1b). In the case of Bob Davis, given the 30% drop in revenue in the garden centre, this suggests a diminution of responsibilities, with any remaining duties to be absorbed into the General Manager role; and in the case of the growers, a ceasing of the work they were employed to carry out. If this is the case, then the suggested redundancies do meet the legal test established in the case of Safeways Stores plc v Burrell (1997) (Daniels, 2022, p. 252-253). 
However, it may be helpful to have further information on other roles in the organisation to ensure that the correct roles have been identified for placing ‘at risk’. Are there other managers in the other parts of the business with comparable skill requirements as the Garden Centre Manager? It may be appropriate to place them all into the ‘at risk’ pool, with a fair selection process to determine who should fill the two remaining posts (Daniels, 2022, p 258). This pool will need to be determined before the process proceeds any further.
Please note that if there is anyone in the finalised ‘at risk’ pool on maternity, shared parental or adoption leave, then special consideration must be made (Maternity and Parental Leave Regulations 1999, section 10, subsection 2). If this is the case, please contact me further for additional advice. 
If Capital Garden Centre holds a redundancy policy, this should be closely followed.
As you are proposing redundancy of a small number of employees (less than twenty), there is no obligation to carry out collective consultation, however, you must engage in individual consultation (Daniels, 2022, p. 253), and this must be meaningful – that is to say that consultation must take place prior to decision making (Daniels, 2022, p. 256; Clayton, 2022). Redundancies made without consultation would be likely to be found to be unfair in an employment tribunal (Spicer, 2021). For this reason, your colleague is correct to suggest that this activity should not be carried out in a rush.
It may be the case that you have employees that would be interested in taking voluntary redundancy, or changing their working pattern in a way that might affect your proposal. Exploring these possibilities to try and avoid resorting to compulsory redundancies should be part of your consultation process.
The opportunity for voluntary redundancy should be offered to all employees, and selection for redundancy, whether voluntary or compulsory, must be carried out in a fair and transparent way, to avoid any risk of discrimination claims (ACAS, 2024b).
You note that you anticipate that roles will be created in the expansion of the café. It is required that where possible moving employees to alternative roles should be considered, if this will help to avoid redundancies, however, whether these roles would constitute suitable alternatives would have to be established with the affected employees. Given the variation in skills and remuneration of those you currently have identified as likely to be placed ‘at risk’, it is probable that the same role would not be suitable for all of them (ACAS, 2024). These roles can be discussed with the affected individuals, if appropriate, as part of the consultation process. 
Given the above requirements, it is advised that you communicate the details of the situation with employees as early as possible, with a clear plan and timeline for the consultation process set out. Those being places at risk of redundancy should also be informed in writing (ACAS, 2024b).
Potential Costs
Growers:
Daniel Barnes: 
Less than two years’ service therefore no entitlement to statutory redundancy pay.
Jane Maddison: 
Based on gross weekly pay of £254.32, with 3 years’ service and aged between 27, her statutory redundancy pay as of 31 March 2024 would be: £762.96
Steve Tyler:
Based on gross weekly pay of £378.98, with 10 years’ service and aged 43, his statutory redundancy pay as of 31 March 2024 would be: £4,168.78
Total indicative cost of redundancy of Grower role: £4931.74.
Manager:
Bob Davis:
Based on gross weekly pay of £533.56, with 6 years’ service and aged 58, his statutory redundancy pay as of 31 March 2024 would be: £4,802.04
As noted above, it may be appropriate to include other roles in the ‘at risk pool’ for the manager role, if so, please note the cost of redundancy for others in this pool may be substantially different.
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