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Question 1
A contract refers to ‘a written or spoken agreement, especially one concerning employment, sales, or tenancy, that is intended to be enforceable by law’ (Oxford, 2021). Offer, acceptance, consideration, certainty, and intention to create legal relations must be present elements in the formation of a valid contract. If all of these elements are not present, a contract may not be enforceable.
An offer refers to an expression of preparedness to contract on identified terms, made with the intention that the contract is to become binding as soon as it is accepted by the person who is addressed (Treitel, 1999). One type of offer that can be made is a ‘general offer’. This refers to an offer made to ‘the whole world’ or people in general, this is particularly seen in the cases of rewards and other public advertisements (Charman, 2016). This type of offer creates a unilateral contract. In these circumstances, an advertisement can be an offer, as in Carlill v Carbolic Smoke Ball Company (1893). However, even if Jack’s letter had stated that he promised every individual who played at the student union on a Friday or Saturday night throughout May a payment of £500, then he would still not be contractually obliged to pay every individual who read the letter and met the terms as it would still lack certainty. A lack of certainty, as seen in Wells v Devani (2019) may result in a court’s refusal to enforce a contract. This does not necessarily mean that every detail of a contract must be settled in advance, but if an agreement leaves  important aspects of the contract undeterminable and undecided, a court will not enforce it (InBrief, 2017).
 Kate may have interpreted Jack’s advertisement as a unilateral offer. However, Jack’s letter would be considered an invitation to treat as highlighted in the case of Partridge v Crittenden (1968). Simply declaring a price that is acceptable and open to negotiations does not create an offer to sell as the other party must still offer to buy at the price suggested (Harvey v Facey (1893)). In all cases, the implication of the invitation to treat is that the party responding to it has not accepted an offer, meaning that their action does not create a binding contract at that point (Turner, 2014). Jack’s advertisement stated that he was open to negotiations, was simply a willingness to accept offers as no promise was made to anyone who performed at the student union, the advertisement stated that they were looking for performers throughout the month of May.
Kate made Jack a valid offer to play for the suggested price of £500 on 15th May when she replied to his invitation to treat. However, Jack did not respond to this offer. As highlighted in the rule resulting from the case of Felthouse v Bindley (1862), silence cannot amount to acceptance. An offer must be formally accepted before a legally binding contract comes into existence. Offers cannot be accepted by silence (Walker, 2016). Since Jack did not reply to Kate’s offer, it is advisable to Jack that no contract was formed and he was not obliged to pay Kate nor let her play at the student union.

Question 2
Jack entered into a bilateral contract with Logan. A bilateral contract refers to a contract within which both parties exchange promises to perform. The promise of one party serves as consideration for the other’s promise. As a result of this, each party entering the contract is an obligor on their own promise and an obligee on the promise of the other (Legal Information Institution, 2020). In this case, Jack entered a contractual agreement to let Logan play in exchange for an agreed fee of £750. This differs from the situation between Kate and Jack as Logan directly made Jack an offer in response to his invitation to treat. This contract was entered into on 1st May as this is when Jack had posted a letter of acceptance to Logan’s offer. This is a result of the postal rule as present in the case of Adams v Lindsell (1818) within which a judge proclaimed that a valid contract comes into existence the moment a letter of acceptance is placed into a post box.
Jack was in breach of their contract as he did not fill his obligation to let Logan play at the student union. This does not count as a discharge of contract by performance, which refers to all ‘primary’ obligations ceasing as a result of all parties having done all that they are bound to do under contract (Lawexplores, 2016), as Logan was a victim of prevention of performance. This means that the strict rule that applies to discharge by performance, as present in the case of Cutter v Powell (1795) does not apply.
Arguably, Logan may be eligible to claim for the loss of the £500 he expected to make selling merchandise under damages. Damages are a financial remedy that sets out to compensate an injured party for the consequences caused due to a breach of contract. (Quinn and Elliott, 2017). One factor that supports this claim is that that the pecuniary loss which Logan suffered was a consequence of the breach itself and the chain of causation was not broken as outlined in the case County Ltd v Girozentrale Securities (1996). As demonstrated in the case Charter v Sullivan (1975), Logan’s damages claim for the £500 would fall under the category ‘loss of a bargain’ also known as ‘expectation loss’ whereby the innocent party has lost that which he expected to receive from the contract (Finch and Fafinski, 2019).
It is also important to consider mitigation of loss in Logan’s claim for the merchandise he was unable to sell, as present in the case of Brace v Calder (1895). The duty to mitigate refers to the obligation of any claimant to mitigate their loss. Meaning that the claimant cannot recover for loss which could have been reduced or avoided had the claimant taken reasonable steps (Rahnavard, 2014). It is arguable that Logan did not take action to reduce the extent of his loss as he could have taken it upon himself to ask Jack if he was still able to sell his merchandise at the student union in an attempt to make some of the money he lost out on.
Additionally, it is arguable that the damages suffered, despite caused by the breach, were too remote from it. The traditional test of remoteness is set out in the case of Hadley v Baxendale (1854) which concluded that damages would be recoverable if they arose naturally out of the breach or were within the contemplation of the parties as a result of special knowledge. In essence, this is a test of foreseeability. The loss will only be recoverable if it was in the contemplation of the parties, the loss suffered must be foreseeable as not only being possible but being not likely (Practical Law, 2021). Since Logan merely expected to make £500 from selling his merchandise, and since this was also not known by both parties upon the creation of the contract, remoteness may be present in Logan’s case. If Logan decides to claim for damages, this could result in his claim lacking credibility.
Question 3
By only performing for two hours instead of three, DJ Mason failed to comply with an expressed term of the contract between Jack and himself. Expressed terms may be written or verbal, they refer to the rights and duties of both members of a contract that are explicit upon creating the contract (NEU, 2020). Since Jack specifically booked DJ Mason for three hours, these working hours were an expressed term. A contract may be discharged by a breach, which is committed when a party fails or refuses to perform what is due from them under the contract without lawful excuse (Treitel, 1999). It is arguable that by failing to comply with an expressed term, the partial performance of DJ Mason was grounds for a repudiatory breach. Repudiation refers to when a party either fails or refuses to perform a contract in its entirety (Burnham and Kraynak, 2012). 

Additionally, it is important to consider the doctrine of substantial performance in this case. This refers to a legal principle that states that if an attempt in good faith is made to perform the requirements of the agreement, despite not meeting the precise terms of the agreement, that performance will still be considered complete if the essential purpose is accomplished (US Legal, 2021). This makes a case for DJ Mason that, although he may not have worked the entire three hours, he did still complete his performance and fulfil his contractual obligations. as seen in Hoenig v Isaacs (1952), the contractual promise to complete the work is an innominate term of a contract and not a condition precedent to payment. Since it was not specified that the sum of £1500 would be dependent on DJ Mason performing the entirety of the three hours, Jack may still be liable to pay DJ Mason for his performance. Especially since he accepted partial performance when he immediately hired Nell to perform for the remaining hour of DJ Mason’s set. Since the payment for the performance was expressed as a lump sum amount, rather than a periodic rate, Jack would be unable to claim on grounds of apportionment. He also did not lose out on the entirety of the benefits of the performance as there is no clear difference in the effect of the partial benefits received, as seen in the case of Giedo Van Der Garde BV v Force India Formula One Team (2010).  
However, since the fact that Jack had to hire somebody to fill the final hour of DJ Mason’s performance, a pecuniary loss was still suffered. Therefore, Jack may claim damages for loss of the value of the performance under the agreement, as also seen in the case of Giedo Van Der Garde BV v Force India Formula One Team (2010) and claim the money back that he had to spend to hire somebody else to finish DJ Mason’s performance slot.
Jack may also argue that since the £1500 he agreed to pay DJ Mason was to be payable upon completion, then completion was required for the contract to be discharged, as highlighted in Cutter v Powell (1795). It is also arguable that payment to DJ Mason is not required.

Question 4
For a contract to be valid and enforceable, there must be intent to create legal relations, meaning that both parties intend to be legally bound to each other by the way of contract. Although this is usually straightforward in commercial contracts, agreements between friends and relatives can lead to problems (Young, 2010) as highlighted in Blue v Ashley (2017). In order for courts to not be troubled by disputes regarding agreements that are not intended to be bound legally, courts have sought to distinguish agreements that should be enforceable by law and those which should not. These fall under several categories including commercial agreements, and social and domestic agreements. For social and domestic agreements, it is presumed that there is no intention to create legal relations, as present in Balfour v Balfour (1919), however, this may be rebutted (Finch and Fafinski, 2019). Commercial agreements are often presumed to create legal creations by courts. This may be rebutted only by expressed provision within the contract itself as present in Rose & Frank Co v Crompton Bros Ltd (1924).  Jack may claim that his agreement with Nell was informal and had no intent to create legal relations as he was simply asking his friend a favour in a difficult situation whilst under pressure and that he did not intend to enter into a legally binding arrangement. The lack of certainty when the agreement was made may also give rise to the fact that there was no intention to create legal relations
However, even though a court will often presume that agreements made in a social or domestic setting do not have intent to create legal relations, this may be invalidated if a party can provide evidence, such as a written agreement as seen in Errington v Errington (1952), there is a third party to the agreement (Simpkins v Pays (1955)), or if a party acted on his or her detriment in reliance on the agreement as in the case Parker v Clark (1960) (Caserevision.co.uk, 2021). 
Nell may debate the fact that since this agreement was not made in a social setting, and that Jack asking Nell to perform was in a business environment as she was being asked to complete a task that the previously paid performer refused to complete, that there was intent to create legal relations. However, it is disputable that since Nell has no evidence to this effect, the agreement did not have intent to create legal relations upon being entered as no promise was made at the time of Jack asking Nell to perform. 
Furthermore, Nell performing her ‘regular’ stand-up routine implies that she performs at the student union regularly, meaning it is arguable that by Jack asking her to perform, the agreement did have intent to create legal relations if she is usually paid for these performances.
Conversely, the fact that Nell may be paid for her performances usually, may not be enough for her to claim the £250. If the amount she is regularly paid is significantly less or more than this, it is possible that this amount of money cannot be linked to any previous agreement she has with Jack regarding performances for payment and the current agreement would count as a mere promise. Therefore, simply making it a social agreement, meaning it would be unenforceable on grounds of lacking intent to create legal relations.

Question 5
In order for a contract to be enforceable, there must be valid consideration. Consideration is some loss to the promisee, in that the promisee parts with something valuable, or some benefit to the promisor in that the promisor receives something of value. Both parties must provide consideration to the other (Young, 2010). In the case of Currie v Misa (1875), the doctrine of consideration was defined as ‘a valuable consideration, in the sense of the law, may consist either in some right, interest, profit, or benefit accruing to the one part, or some forbearance, detriment, loss, or responsibility given, suffered, or undertaken by the other.’ It appears that within the agreement between Nell and Jack, no consideration was present as Jack did not make any promise of the £250 payment when asking Nell to perform. 
Past consideration refers to an act or promise that was made or performed prior to the formation of a contract, as present in the key case of Re McArdle (1951) When a new contract is written, past consideration does not count as consideration for the current contract, this is because past consideration transpired before the new contract was entered into, meaning it could not be provided for the new agreement (UpCounsel, 2020). In this case, since Nell had already performed her stand-up act, thus having already filled Jack’s request at the time of the promise to pay her £250, it would not act as valid consideration for this promise. Meaning that Jack would not be obliged to pay the £250
 if Nell had previously been paid for the performance of her regular stand-up routine, this may be classified as past consideration in her current agreement with Jack, meaning that Jack is not obliged to pay the £250 in the current agreement as it was not valid consideration at the time the agreement was made.

However, one foremost exception of the rule of past consideration is the doctrine of implied assumpsit that relates to where one party carries out work for another party at their request for which payment would usually be made, as highlighted in Lampleigh v Braithwait (1615). An implied assumpsit is where an individual has not made a formal promise to pay a sum of money to another or do an act, but is presumed from his conduct to have assumed an obligation to do the fair and just thing (US Legal Inc, 2021)
Since Nell regularly performs her stand-up routine, it is arguable that Jack’s promise could be linked to his previous requests of asking Nell to perform and it may be treated as one agreement, if Nell is regularly paid for these performances, it would imply at the time of the request that Nell would get paid for her performance. 
It is advisable to Nell that if she regularly performs at the student union for payment, she may be entitled to the £250 as Jack’s promise to pay for the act may be linked to his previous requests of asking her to perform due to the doctrine of implied assumpsit. However, if Nell and Jack have had no previous agreement whereby, she performs at the student union in exchange for cash payment, the promise Jack made to pay her the £250 would classify as past consideration, and the promise would not be enforceable.
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