


The concept of intention to create legal relations is essential in contract law and involves analysing whether parties intended to create a legally binding agreement. The courts play a crucial role in determining the existence of such an intention, and their approach to this issue has been subject to extensive academic debate (Merkin & Saintier, 2019). In this context, a critical discussion of the courts' approach to finding an intention to create legal relations is warranted. This discussion may involve analysing the various factors that courts consider when determining intention, such as the language used by the parties, the context of the agreement, and the relationship between the parties. Ultimately, the goal is to assess the effectiveness of the courts' approach in identifying the presence or absence of a legally binding agreement between parties. This essay will discuss the approach of the courts in finding an intention to create legal relations in the following contexts: social or domestic, commercial/business, and with public bodies (Treitel, 2017).
In social or domestic agreements, such as agreements between family members or friends, the courts generally presume that there is no intention to create legal relations. The reason for this is that in these types of agreements, the parties do not usually intend to create legally binding agreements, and instead, rely on trust and social norms to govern their interactions. However, this presumption is not absolute, and the courts may find an intention to create legal relations if the circumstances suggest otherwise (Chen-Wishart, 2020). For example, if there is evidence that the parties intended to be legally bound, such as a written agreement, then the courts may find that an intention to create legal relations exists. In 1955, the case Simpkins v Pays sees Simpkins and her granddaughter (Pays) entered a competition with their lodger (Lapping), and agreed to share any winnings. Pays won, but Lapping refused to give Simpkins her share. The court held there was an intention to create legal relations, therefore the presumption happened where the parties bound themselves with a promise.
Balfour v Balfour (1919): In this case, a husband promised to send money to his wife while he was away on business, but he stopped making the payments after they separated. The court found that there was no intention to create a legally binding agreement, because the promise was made in a domestic context and the parties did not intend to create a legal relationship. The court distinguished this situation from a commercial agreement, where the parties would typically have an intention to create a legally binding agreement. Therefore there usually could be a rebuttable presumption against an intention to create a legally enforceable agreement when the agreement is domestic in nature (Ireland, 2019).
In the famous case of Lucy v. Zehmer (1954), the parties were drinking at a restaurant when they began discussing the sale of a farm. After some negotiation, Zehmer wrote up a contract on the back of a restaurant receipt and presented it to Lucy, who signed it. Later, when Zehmer claimed he had not intended to enter into a binding agreement, Lucy sued to enforce the contract. The court found that the parties had reached a legally binding agreement, despite the informality of the setting and the fact that the contract was written on a restaurant receipt, because the parties had a meeting of the minds and intended to be bound by their agreement.
In commercial or business agreements, the courts generally presume that there is an intention to create legal relations. This is because the parties involved in commercial agreements are often dealing with each other on a professional basis, and it is reasonable to assume that they intend to create a legally binding agreement. In certain cases, if the facts indicate differently, the courts may discover an intention to establish legal ties, therefore this rule is not definitive. It happens that the parties are negotiating in a non-binding or preliminary stage of discussions, then the courts may find that there is no intention to create legal relations (Beale, Bishop & Furmston, 2019). This did not happen in 1989, when in the case Kleinwort Benson v Malaysian Mining Corp, the MMC issued a letter of comfort to Kleinwort Benson which they later sought to revoke. The court held that the letter of comfort was an irrevocable undertaking and enforced payment, stating that it was not a mere 'comfort letter'.
The parties of Rose and Frank Co v. JR Crompton & Bros Ltd (1925)’s case were negotiating a contract for the sale of goods, and they exchanged letters outlining the terms of the agreement. The letters contained a clause stating that the agreement was not intended to be legally binding. However, the court found that there was an intention to create a legally binding agreement, even though the parties had included the non-binding clause. The court considered the language and conduct of the parties in determining that they intended to create a legally binding contract (Blackstone, 1765).
In Masters v Cameron (1954) case, a couple hired a builder to renovate their home. They agreed on a price and signed a contract, but the contract did not specify a completion date. The builder took longer than expected to complete the work, and the couple tried to terminate the contract. Then the court found that the contract was a binding agreement, even though it did not specify a completion date, because the parties intended to create a legally binding contract and had agreed on a price for the work.
In agreements with public bodies, such as government agencies or local councils, the courts generally presume that there is an intention to create legal relations. This is because public bodies are often bound by legal duties and obligations, and we can presume that they seek to establish valid and enforceable commitments when dealing with other parties. In Nottinghamshire County Council v Nottinghamshire Healthcare NHS Trust [2011] EWHC 1377 (QB) case, the court held that the Council and the NHS Trust intended to create a legally binding agreement when they entered into a funding agreement for mental health services. The court found that the language of the agreement, the conduct of the parties, and the surrounding circumstances all supported the existence of an intention to create legal relations. The approach of the courts in finding an intention to create legal relations varies depending on the context of the agreement. While there are general presumptions in each context, the courts will ultimately look at the specific circumstances of each case to determine whether an intention to create legal relations exists (Poole, 2020).
Another example of intention of binding relations is the following: NHS Property Services and Surrey County Council entered into a contract for the provision of property management services. The contract included a provision that allowed the council to terminate the contract early if it was dissatisfied with the services provided. The council terminated the contract early, and NHS Property Services sued for breach of contract. The court held that the contract was intended to create a legally binding obligation, and that the council was liable for breach of contract (Lord Wilson, 2019). The court found that the principle of dissatisfaction does not stand because “the passage of time would not give rise to prescriptive acquisition against a public authority”.
In this case The London Borough of Southwark v. Transport for London (2011), the London Borough of Southwark and Transport for London entered into an agreement to allow the construction of a tram line in the borough. The agreement provided that the borough would contribute £7.5 million to the project, and Transport for London would contribute the remaining amount. When the cost of the project increased though, the borough refused to contribute any additional funds and Transport for London sued the borough for breach of contract. The court held that the agreement was intended to create a legally binding obligation, and that the borough was liable for breach of contract.


The presumption of intention to create legal relations is a fundamental principle in contract law, which provides that parties to an agreement intend to be legally bound by their promises. This presumption has significant implications for the enforceability of contracts and the ability of parties to rely on the agreements they have made (Smith, 2021). However, courts have recognized that this presumption is not absolute and that it may be rebutted in certain circumstances.
The courts have identified several relevant presumptions of intention to create legal relations that they evaluate in determining whether the parties intended to be legally bound (Richards, 2019). For example, in commercial agreements, the presumption is that the parties intend to create legal relations because businesses operate with the primary goal of making profits, and agreements made in this context are presumed to be legally binding. In contrast, domestic or social agreements are presumed not to give rise to legal obligations because parties to these agreements generally do not intend to be legally bound, and the agreements are made based on social or personal considerations rather than for commercial purposes (Furmston, 2017).
However, these presumptions can be rebutted if there is evidence to show that the parties did not intend to be legally bound by their promises. For example, if the parties have explicitly stated that they do not intend to create legal obligations, then the presumption can be rebutted. Similarly, if the parties have a long-standing business relationship, then it may be presumed that they intend to be legally bound by their promises, even if the agreement is not explicitly stated to be legally binding (McKendrick, 2020). The question of whether the parties intended to create legal relations is a question of fact that will depend on the specific circumstances of each case. The courts will consider all of the relevant evidence, including the language of the agreement, the relationship between the parties, and the surrounding circumstances, in making this determination. In some cases, the evidence may be clear, and the court may have no difficulty in finding that the parties intended to be legally bound. In other cases, the evidence may be more equivocal, and the court may need to rely on its judgment and experience to make a determination (Stone, 2020).





In Willmore v South Eastern Electricity Board, the plaintiff, Mr. Willmore, was a council tenant who claimed that the defendant, the South Eastern Electricity Board, had promised to provide him with electricity at a reduced rate. The plaintiff argued that this promise was a binding contract, but the court held that there was no enforceable agreement because the parties did not intend to create legal relations. The court found that the promise was made as part of a social visit, and that there was no evidence that the parties intended to create a legally binding contract. As a result, the plaintiff's claim was dismissed.
It is fair to say that the presumption of intention to create legal relations is a fundamental principle that provides that parties to an agreement intend to be legally bound by their promises. This presumption is not absolute though, and it may be rebutted in certain circumstances (Collier, 1986). The courts will consider all of the relevant evidence in determining whether the parties intended to create legal relations, and this determination will depend on the specific circumstances of each case. As such, it is important for parties to carefully consider the language of their agreements and the surrounding circumstances when entering into contracts, in order to ensure that their intentions are clear and that their agreements are enforceable (Beatson, Burrows & Cartwright, 2016).
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