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CONTRACT FORMATION – LETTERS OF INTENT
What is a letter of intent?

It is an ambiguous document used by businessmen when they wish to have both a contract and be able to get out of the contract.

In the construction setting contractors have traditionally taken the view that a letter of intent entitles them to payment but does not expose them to any risk because it imposes no contractual obligations.  That is rarely the case.

The Scottish Courts considered letters of intent in the recent case of Tesco Stores –v- Costain Construction Ltd (3 July 2003) and even more recently in England the Courts have again had to consider the impact of letters of intent (ERDC Group Limited v Brunel University 29 March 2006).

The Tesco case restated basic contract principles.

If the letter is a mere willingness to contract at some point in the future then it does not amount to a contract. Normally, a letter of intent expresses the “intention” of entering into a contract at a future date.  That in itself creates no liability in relation to a future contract.  If a formal contract is subsequently entered into, the letter of intent normally ceases to have effect, as the terms of the contract normally supersede prior negotiations.  This is a non-binding statement of intent perhaps to re-assure the contractor that he is the favoured bidder.  This is the “pure” form of a letter of intent which imposes no liability – for example:-

“We intend to place the main contract works with you in due course”   

Any Contractor carrying out work on the back of such a letter carries all the risk of not getting paid

If the letter of intent is an offer however it can give rise to liabilities.

In the common situation where a letter of intent includes instructions to commence design, order materials, fabricate components or even construction on site in anticipation of a contract being entered into then if the specified work follows on liability will be created.

The effect of a letter of intent is dependent on the wording and the circumstances in which it is created.  

In the Tesco case, Tesco were claiming damages from Costain as its design and build contractor, for allegedly installing insufficient fire proofing measures in a Redditch store.  That store was subsequently badly damaged by a fire.  The key issue was whether the claim for damages was time barred.  That turned on the effect of a letter of intent, and in particular, whether Tesco’s standard terms and conditions had been incorporated.  

Costain tried arguing first of all that there was no contract – merely an intention to contract (i.e. the “pure” form of letter of intent).  Not surprisingly, given that Costain had gone ahead and built the store, that argument did not find favour with the court.  

Costain then argued that, if there was a contract, there was a “simple” one which did not incorporate Tesco’s lengthy terms and conditions.  Those terms and conditions had never been sent out for signature, despite numerous requests for those from Costain.  
On balance, the court decided that Tesco could not prove that Costain had accepted an offer to contract on the basis of Tesco’s terms and conditions.  It followed from that that Tesco’s claim against Costain was time barred.

The ERDC case dealt with payment under work carried out under a letter of intent.  In that case ERDC tendered for the contract works (with Contractor’s Design).  Due to a delay relating to planning the signing of the formal contract was deferred.  ERDC agreed with Brunel University that they would commence the design work.  A letter of intent was issued including the following terms:-

“You are … authorised to carry out design, planning and procurement works as necessary to make a full and proper start to the works once full planning permission has been received … which shall comprise [i] Design works in order to gain full planning permission, [ii] Submission of samples, [iii] planning and procurement for a start on site … in accordance with the normal valuation and certification rules of the JCT Standard Form of Building Contract with Contractor’s Design to a maximum of £15,000 … However, such payment will not include any entitlement for loss of profit on any works not carried out”.  

Four further letters of intent were issued.  The authority to carry out further work on the last of those letters expired on 1 September 2002.  Despite that ERDC continued to carry out work and completed the majority by November 2002.  The contract documents were never signed and ERDC refused to sign them as the scope of works had changed significantly.  They also claimed payment of their works on a quantum meruit basis.  

Brunel rejected this and contended that payment was to be made (both prior to and after 1 September) under the JCT Standard Form as set out in the letters of intent.

The court decided that (1) the letters of intent created an entitlement (to 1 September 2002) to be paid in accordance with the JCT Standard Form and (2) the work carried out after that date was to be carried out on a quantum meruit basis which was determined using the pre-1 September rates.  ERDC was not entitled (as claimed) to quantum meruit based on a cost plus method.   The court said that ERDC could not be put in a better position as a result of the failure to conclude the contract.

Although these decisions went in the contractor’s favour, some important points to note:-

1.
Letters of intent are rarely of the variety under which the contractor gets paid for works done without incurring contractual obligations.  

2.
Much more common is for a contractor to be asked to proceed with substantial works (pending contract signature) in terms of a lengthy letter which sets out all of the proposed contractual obligations, without the benefits.

3.
Consider the wording of letters of intent very carefully.

4.
Put in writing what you consider the obligations you are undertaking to be, and the “benefits” you expect in return, pending any contract being signed up to.

5.
If you are issuing a letter of intent, and want to ensure that you can rely on specified terms and conditions – make sure you complete the final contract package!

6.
Carefully consider carrying out any additional work which is not covered by a letter of intent (as you may end up with no entitlement to be paid).  

CONTRACT FORMATION – NO SIGNED CONTRACT

Another common issue is where parties expect a contract to be signed, and commence operating on the basis of that expectation.  
The Court of Session in Edinburgh (WS Karolias v The Drambuie Liqueur Company Limited – 2005) issued a timely reminder that even where parties have reached agreement on the essential terms of a contract it does not necessarily mean that there is a binding agreement which can be enforced by the Courts.  In this case, the judge (Lord Clarke) had to decide whether parties had reached a binding and enforceable agreement.  Lord Clarke decided that a binding and enforceable contract had not been reached.  The question turned on whether the contract required to be signed before it became binding and enforceable.  On the evidence Lord Clarke decided that parties would not be bound by the terms of the contract until they had formally acknowledged its terms by signing it: they had not.  

Where a formal contract has to be signed in advance of its terms being binding on, and enforceable against, the parties it is important to ensure that you do not lift a pen or instruct any work until the contract is signed.

Another recent illustration:

In Whittle Movers Limited –v- Hollywood Express Limited (November 2009), Hollywood invited tenders for distribution services for food and rink to over 130 cinemas.  

The ITT envisaged a contract for one, three or five years would be awarded, with different pricing structures for each.  The ITT also included a draft proposed form of contract.  The ITT was said to be “subject to contract”.  

Whittle submitted a tender, also “subject to contract”.  The parties then entered into negotiations, which led to a letter of intent being issued by Hollywood confirming its intention to enter into a contract with Whittle.    That letter said this intention was subject to negotiation and execution of a legally binding contract.  

Shortly after the letter of intent, Hollywood entered into an “interim agreement” with Whittle for distribution services between 16 December 2005 and the “start date of the new contract”.  That interim agreement contained an entire contract clause and a provision allowing either party to terminate on six months notice.   The distribution services covered by this interim agreement were limited to 36 of the 130 cinemas mentioned in the original tender.   

Negotiations continued on what became known as the “long term contract”.   In January 2006, Whittle commenced performance of the services covered in its original tender.    In May 2006, Hollywood provided a draft of the long term contract and there were more negotiations on that.    By September 2006, all of the outstanding points under negotiation were agreed, but no form of contract produced for signing.  [Hollywood had started to lose interest by this stage as its owners were looking to sell the company].  

Hollywood gave six month’s notice terminating the interim agreement, with the end date being November 2007.   Their argument was that was the only contract in place between the parties.  Whittle argued that the interim agreement had been replaced by a contract which came into place in January 2006, when they started providing distribution services in terms of their tender.    Both seemed to agree that the interim agreement covered the services provided from November 2005 until January 2006. The dispute was what the contractual relationship was beyond January 2006.  

On appeal, the court found that there was no contract covering the provision of distribution services from January 2006 to November 2007.    All of the ongoing negotiations had remained “subject to contract”.  That had been made so clear the court took the view that it was highly unlikely the parties intended to conclude a contract based on their conduct alone.  Everything pointed to the fact the parties had agreed that there would be no binding contract created pending the completion of a signed contract document.  

As a fall back, the court considered whether the parties had entered into an “if” contract – i.e. a contract under which if one party supplies, the other agrees to pay a reasonable remuneration (a quantum meruit basis).  But even an “if” contract could not come into play if important terms like the standard or performance are still under negotiation (as in this case).  

That led the court to conclude that there was no contract at all.  

That conclusion didn’t mean that Whittle were not entitled to be paid for what they had provided.  What it meant was that the legal basis for that claim could not be linked to what they had asserted was the contract.  

The only legal recourse they had was on the law of restitution (recompense in Scotland), linked to Hollywood’s “unjust enrichment”.     That is a notoriously complex area of law.  Essentially, whatever Whittle proposed charging or had charged for their services, all the law would allow them to receive would be a “reasonable rate” (whatever that may mean in the industry).  Only if they had been paid less than that reasonable rate would they be able to claim more by showing that Hollywood had been “unjustly enriched”.    The risks, then, were that Whittle could end up recovering less than the commercial rates which it thought had entered into the arrangement on.   This lack of certainty alone is good reason to avoid a situation where your best claim is a recompense one.  

CONTRACT FORMATION - BATTLE OF THE FORMS
If a contract is formed when offer meets acceptance, can pre-printed terms and conditions be incorporated into a contract?  

The requirement that offer meets acceptance has given rise to problems with the use of standard forms

Pre-printed terms and conditions can be extremely useful but care must be taken in their content and the use to which they are put.  The supplier of goods or services will want to reduce its liability whilst the purchaser will want to maximise the prospects of recovery in a breach of contract situation.   Whether you are a seller or a purchaser, it is best to have specific terms and conditions of business available.

Have standard conditions been incorporated into the contract?

The test for incorporation of conditions into a contract is whether it is reasonable for the party seeking to found on them to conclude that the other party both knew their content and had accepted them as applicable. Determination of this all hinges on the facts and circumstances. 

Unfortunately, it is common to find that both parties attempt to incorporate their terms and conditions into the contract.  Difficulties arise when the contract is performed and the parties then get into a dispute about whose terms apply.  This can lead to what is commonly referred to as the “battle of the forms”.  This happens where each party is trying to incorporate their own conditions into the contract.

In practical terms, each party has a different interest to protect, therefore, they often seek to incorporate terms which are more favourable to their own interests.  An example of that would be that a sub-contractor may not wish to commit to delivery of goods or provision of services by a certain date, however, the Contractor may require the goods within a specified time limit.  It is common that suppliers of goods do not warrant that the goods will be delivered within a specific time.

The courts have tried to use the offer and acceptance doctrine to determine parties’ legal obligations.  This analysis is often artificial as the parties have not entered into a contract on that basis, with each of them trying to incorporate their own standard conditions. 

There are, therefore, two possible outcomes to a “battle of the forms”.  Where there is no consensus on which conditions are to apply then depending on the facts there will be (a) no contract at all or (b) a contract governed by common law duties.  This can have very important implications when there is a falling out between those parties and one of them wishes to take enforcement action.  The battle is generally won by the party who fires the last shot, provided there is positive conduct on the part of the other side from which acceptance can be inferred. 
An example:

A E Yates Trenchless Solutions Limited –v- Black and Veatch Limited (19 December 2008).

Gleeson were appointed to South West Water Ltd to undertake engineering works at a water treatment works in Devon.   Gleeson engaged Yates (specialist engineering contractor) to carry out directional drilling works.  Following on a later novation, B&V stood in the shoes of Gleeson (another lesson to be learnt?).

Gleeson’s invitation to tender stated that if accepted, Yates would be appointed under the IChemE Brown Book.  

Yates tendered, pricing 3 scenarios and stating the work would be carried out under the ICE Blue Book.  

A tender review meeting recorded that the form of contract would be the IChemE Brown Book.  Following that meeting, Gleeson emailed Yates with a sub-contract order number and stated they should proceed with the work, order materials, and the subcontract would follow as soon as possible.  
Gleeson issued the subcontract documentation – which comprised a subcontract agreement referring to the IChemE Brown Book conditions and Yates’ quotations.    Yates confirmed receipt, and that the documents had been “sent to head office for approval”.  The subcontract agreement was never signed and returned to Gleeson.

Yates commenced work.  Ground problems were encountered.  Yates made a claim for additional payment, referencing the Brown Book conditions.  Gleeson rejected the claim.  The question which arose was – on whose terms and conditions had the contract been formed?  
In short, the court’s decision was that the contract was formed on Gleeson’s terms and conditions.  Although Yates had not expressly accepted or rejected those, Gleeson’s offer (their subcontract documentation) was subsequently accepted by the later conduct of Yates in commencing the works.  In particular, the fact that Yates had followed procedures in accordance with the IChemE Brown Book was viewed as evidence that Gleeson’s terms had been accepted.  
It might assist to break down the court’s analysis stage by stage:

1.
At the close of the tender interview meeting, in contractual terms, Yates’ “Blue Book” offer was rejected.  

The grounds for rejection were price; the conditions (incorporation of the Brown Book) and the rate of liquidated damages.  

2.
There was no counter-offer at the close of that meeting.  The question of liquidated damages was still to be discussed.

3.
Gleeson later confirmed the basis on which it would contract, including LADs.    That “offer” was accepted by Yates, who thanked Gleeson “for the order”.

4.
There was a simple contract at that stage whereby Yates were to order materials to enable completion by a specified date.  

5.
Gleeson then issued their sub-contract agreement.  That was taken to be an offer that Yates carry out the works on the terms indicated in that agreement.

6.
Yates’ response that the documents be forwarded to head office for approval was not taken to be a rejection.  It could arguably also not be taken to be acceptance but the court, in this case, was prepared to accept that, objectively, head office approval was a formal step.

7.
The court was further persuaded by Yates’ later conduct:

· They accepted Gleeson’s variation instructions without comment; and carried out works in line with those.

· They signed and returned the self-billing forms issued by Gleeson along with the subcontract agreement (this showed Yates must have considered that). 

· The works commenced in line with the dates set out in the Gleeson documentation, and without any qualification or reservation.

· Yates’ claim letter refers to a “claims under the contract”, with some cross reference to the Brown Book (as set out in Gleeson’s documentation).    There were other references made by Yates tying into the Brown Book.
8.
The court did not consider the fact that Gleeson asked for the Yates to sign and return the subcontract agreement detracted from the end result.    The wording asking for that did not make it a pre-condition of there being a contractual relationship.
PRE-CONTRACT NEGOTIATIONS 
Pre-contract negotiations don’t change the meaning of defined terms in a contract.  

That was the conclusion in Chartbrook Limited –v- Persimmon Homes Limited (English Court of Appeal, 2008).

Persimmon was developing flats under a deal cut with the landowner, Chartbrook.  Persimmon did not acquire any interest in the land, but entered into an agreement to develop it, with Chartbrook receiving a share of the net proceeds of the sale of each residential unit.  
Persimmon disputed the meaning of a term defined in the schedule to its contract with Chartbrook, which set out what share of the net proceeds of residential unit sales should go to Chartbrook.  They tried to rely on evidence from the negotiating process to support its re-definition.  The court wouldn’t allow that - even though, on the face of it, that evidence was highly persuasive of Persimmon’s position.

The stakes were high.  Persimmon’s interpretation of the term in question meant they owed Chartbrook £900K.  Chartbrook’s meant Persimmon owed them £4.6million.  

The court’s decision was split 2:1, but the prevailing view was that the literal meaning of the clause should be given effect.  The suggestion that should yield to “business common sense” did not prevail.  

The court’s main interest is in having certainty.  The words in a concluded contract which were clear and unambiguous should be given effect to.  As an example – if a third party was going to have a contract assigned to it, and was not able to look at the contract and interpret it from what was on the page, how could it be expected to take the risk of what might have been referred to in negotiations?
Although an English case, this followed principles set out in a House of Lords decision (Investors Compensation Scheme Ltd –v- West Bromwich Building Society [1998]) which has received approval in the Scottish courts.  

IDENTITY OF THE PARTIES
It perhaps goes without saying that an essential to creating any contractual relationship is identifying the parties who are entering into a contract, and will be bound by it.  

In practice, identifying who the parties are to a contract is not always as easy as it may seem.

An example: Estor Limited –v- Multifit (UK) Limited [2009].

This involved the fit out of a hairdressing salon which was to be operated by a Ginger Group Company.    That company operated a number of salons.  That business was owned and run by a Mr Warner through a holding company called Estor. 

A company called Hub Design was first on the scene to do the fit out.  At that time, the Ginger Company operating the salon had not come into being.  Hub’s contract was signed by Mr Warner of the Ginger Group Limited.    Hub sub-contracted a significant portion of the work to Multifit.

Works didn’t go smoothly and Hub offered to leave the job and let Multifit take over.  Multifit provided a quote for the outstanding works.    That was emailed to Mr Warner’s personal email address, along with a credit facilities form to be completed by the employer.    There followed a meeting between Warner and Multifit, at which time Mr Warner completed the credit facilities form.    The information on that form related to Estor.  Mr Warner also emailed an acceptance of the quote which didn’t mention which company he was accepting the quote on behalf of.

Multifit pressed on with the work, and received payments from Estor.    Multifit has to chase further payments.  Multifit instructed a debt collection agency, who sent papers to Mr Warner “of the Ginger Group”.  Mr Warner responded on behalf of the Ginger Company complaining about defects.  

Multifit then, successfully, commenced an adjudication against Estor looking for payment.

Estor didn’t pay up on the basis that company was not a party to the contract.  

The issue ended up in court.  The judge took the view that, on an objective analysis of the facts, Estor was the contracting party.  In this case, the court was prepared to look at what had happened during negotiations, in the lead up to the contract.    The fact that Estor’s details appeared on the credit facilities form was key, as were the payments made by that company.  

Why would the court look at what happened during negotiations in this case but not the Persimmon one?  

Chartbrook and Persimmon was all about the construction of a particular term of the contract.  Giving the words in that contract their “natural and ordinary” meaning, the court was able to make sense of the contract without having to look at any background to those.  

In the Estor case, there was an offer and an acceptance.  There was not a real issue about the terms of the contract.  What was at issue was, factually, who the contacting parties were – that not being clear from the offer and acceptance.    The court took the view then that it was legitimate to consider what the parties said to each other and what they did in the period leading up to the acceptance.  

What is important to note however is that the court wasn’t interested in what someone left a meeting thinking – it was what said or done which was important.  In this case, for what purpose would Estor’s details have been given in a credit facilities form if that was not intended to be the client?    

ENTIRE CONTRACT CLAUSES
It is best practice for the parties to a contract to reduce their agreement to a single written document setting out all the details of the contract.  If reference is made to a myriad of other documents, ascertaining the terms of the contract can be both confusing and time-consuming.  

In Scotland (under the Contracts (Scotland) Act 1997) an apparently complete document will be presumed to include all the express terms of the contract. If there are other documents which a party to a contract insists on as being a contract document, he must prove this.  If the contract document provides that it contains all of the express terms (known as the “entire contract” clause) that term is conclusive and no other document may be used to import additional terms into the contract.

An example of such a clause in a standard form for supply of goods is as follows:-

“No conditions other than those specifically set forth herein shall be deemed to be incorporated in or to form part of the contract.”

However, many clauses contain a qualification which would allow modification of the terms by following a specified procedure:-

“Any alteration made by the buyer to such conditions shall be invalid unless and until confirmed in writing by the Supplier”. 

This type of clause is often used to try to get round the problems caused in the battle of the forms.  The recipient of such a clause, having acted in performance of the contract, may not then try to insist that their own standard terms apply as the prescribed procedure for alteration of terms has not been complied with.

If the contract document does not contain the “entire contract” clause, or if the document does not appear to be the whole contract, it may be necessary to look elsewhere to find out what the express contract terms are.  This may mean looking at a whole range of prior communications including oral statements.  It may also be necessary to look at the conduct of the parties.  This scenario is far from ideal as there could be terms derived from several communications which often conflict.  
AMBIGUITIES AND INCONSISTENCIES
These often occur between constituent contract documents, and are most likely to occur when standard terms and conditions are added to or modified by bespoke provisions.    Those additions or modifications can lead to uncertainty.

As a general principle, the courts will consider all of the contract documents together to give effect to the parties’ intentions.  

An order of precedence provision is usually included in standard forms saying how ambiguities and inconsistencies will be dealt with.

For example, clause 1.3 of the SBCC 2005 forms state that the Conditions can’t be overridden by anything contained in any other contract documents (e.g. the Contract Bills or the CDP Documents).  That reverses the general legal principle that specifically drafted provisions would normally override any standard terms within the contract.

These issues were considered in the recent English case of Fenice investments inc –v- Jerram Falkus Construction Limited [2009].    The works in this case were carried out under the 2007 JCT D&B form, and an attempt had been made to modify the payment provisions within those JCT Conditions.   A dispute arose about what payment procedure was applicable.  

Jerram referred the payment of one of its applications to adjudication.  Referring to the JCT Conditions, it argued that the payment and withholding notices issued by Fenice were out of time.  

Fenice challenged that, referring to a particular section within the Employer’s Requirements.  That section set out an evaluation procedure which required the contractor to submit a valuation within a certain period; for the PQS to then issue an interim valuation to the on to the Employer’s Agent; for the EA to then issue an interim certificate.  The date of the employer’s receipt of the application for payment was then said to be the date of issue of the interim certificate; with the final date for payment being 21 days after that.  

This sought to override what was set out in the JCT Conditions (clause 4.10.1), that the final date for payment was 21 days from the date of receipt of the interim application.  Fenice had, then, tried to elongate the usual process and time period for payment.  

The adjudicator found in favour of the contractor in that the standard JCT Conditions on payment were in conflict with what was set out in the ERs.  His view was that clause 1.3 required that conflict to be resolved in favour of the JCT Conditions.

Fenice refused to pay out and the matter ended up in court.  Fenice argued that there was no conflict between the JCT Conditions and the ERs, so clause 1.3 didn’t come into play.

The Judge disagreed.  His view was that there was a conflict that led to an unworkable set of contract provisions which were impossible to read together.  In reality, the payment procedure became “within the gift of either the employer or his quantity surveyor”.

SUPPLY CHAIN ISSUES
Standard Forms often have an impact on supply chain management.  For example, do the main contract conditions apply?  

More often than not, the main contractor will seek to incorporate the terms of the main contract into the sub-contract by making reference to the main contract conditions.  Alternatively, adjustments may be made to the main contract ‘to fit’ with the sub-contract conditions in all respects.  You may come across the Latin term “mutatis mutandis” (changing that which has to be changed).

In order to avoid problems from arising when sub-contracting works, particular care has to be taken to ensure that the terms of the e.g. sub-contract are consistent with those of the main contract (or sub-sub-contract and sub-contract).  The main contractor must ensure that the relevant terms of the main contract are incorporated into the sub-contract, but additionally that the administrative operation of both forms is consistent one with the other.

Incorporation of certain terms of the main contract by reference may create substantial risks for the contractor. In Smith and Montgomery -v- Johnson Bros & Co Ltd (1954) the sub-contractor was required to carry out tunnelling works "To the dimensions and specification as set forth in the main contract."  The Engineer stopped the main contractor tunnelling in accordance with the contract. Although the contractor could claim an extension of time, he was not entitled to additional payment under the particular terms of the contract. However, the sub-contractor was entitled to damages because the particular power to stop work without incurring additional costs was not incorporated into the sub-contract. 
Even if the sub-contractor has agreed to perform the works in accordance with the terms of the main contract, this does not give the contractor the same powers under the sub-contract as the employer has under the main contract. In Chandler Bros Ltd -v- Boswell (1936) the employer had power to have the contractor dismiss the sub-contractor. This term of the main contract was not incorporated into the sub-contract. Although the sub-contractor was aware of the term when entering into the sub-contract, the court would not imply a term that the sub-contract would come to an end with the exercise of this power.

In Watson Building Services Ltd v Harrison (2001) SLT 846, the sub-contract was “by and large to the same terms and conditions as the Main Contract” and further comprised a standard form, the Scottish Building Contract Contractor’s Design Portion without Quantities (April 1998 revision).  Clause 17 provided that in the event of a dispute reference was to be made to arbitration. 

It was argued that the standard form was designed for the “employer” and “contractor”. The main contractor was responsible for design, the sub-contractor was not. The obligations placed on the sub-contractor were completely different from those imposed on the main contractor. It made no sense to try to read the standard terms applicable to the main contract into the sub- contract. There were uncompleted blanks in the standard. In any event, scarcely one clause seemed to fit the sub-contractor's circumstances. The reference to the standard form simply made clear to the sub-contractor that he had to comply with the broad scope of the main contract.  It was further argued that arbitration clauses could not be incorporated by a general reference. There was no distinction in this context between arbitration clauses and adjudication provisions. The standard form adjudication provisions had not been incorporated. The result was a sub-contract which made provision for arbitration but no provision for adjudication. It had been correct to revert to the adjudication procedure as governed by the Scheme for Construction Contracts (Scotland) Regulations 1988.

Lady Paton concluded that incorporation of the whole of the standard form terms, unedited and unaltered, was not successfully achieved by the reference in the sub-contract. Whatever other clauses might or might not have been incorporated into the sub-contract, the adjudication provisions in Clause 41A of the standard form had not been incorporated into the sub-contract. 

There may be circumstances where the Contractor may simply want to give notice of the main contract terms.  The reason for this is to highlight to any Sub-Contractor the damages that the Contractor may face if it is in breach of the Main Contract, e.g. Liquidated and Ascertained Damages.  The Sub-Contractor cannot then put forward a defence to a claim stating that they did not know what the consequences of any breach were.  This is enshrined in Nineteenth Century case law!

Jennifer E Young, Partner and Head of Construction Unit 
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