


Section A: Gethin Rees
Part 1

Once an employer has received an ET1 they have 28 days to respond to the claim made by the claimant, this will give the employer a chance to give evidence of their side of the case (gov.uk, no date). The employer (the respondent) would have received an ET3 form when the ET1 form was received and this ET3 is what would need to be sent back to the tribunal (CIPD, 2021), a failure to respond to this claim within the 28 days may result in a default judgement and the respondent may not be able to defend the claim brought by the claimant. There would be potential for there to be a ‘preliminary hearing’ with the judge prior to the employment tribunal where they would decide the date and time of the tribunal and how long they expect the tribunal would take (gov.uk, no date). Any documents that you feel you need for your case can be requested from Gethin and he can also request any documentation from you, you should be advised by the tribunal of an order that sets out a timetable of when you should exchange these documents (gov.uk, no date). 
One claim that the claimant could potentially bring forward to a tribunal could be unfair dismissal (gov.uk, no date). One issue which can be seen within document 2 would be that when inviting the claimant to the disciplinary meeting there are no clear reasons or any reasons stated why disciplinary action is being considered which is a statutory minimum when dealing with disciplinary procedures by law (Nidirect Government Services, no date), this means that the ruling of a tribunal could state that the employer had failed to comply with the Acas code of practice based on the result of the O’Farrill v New Manage Ltd t/a Hooks Gym London Shootfighters case (Cluehr, 2016). In addition, within document 4 the employer did not provide the claimant with the reasons for which they were dismissed which is good practice for the employer but is also something that the claimant would have been entitled to as they have completed over 2 years of service (gov.uk, no date). It could be argued that the grounds of the dismissal would have been fair due to gross misconduct as a result of physical violence as this is one of the five potential reasons for dismissing an employee fairly (Acas, 2020). The reason for dismissal may also be covered under the Employment Rights Act 1996 Section 98 (legislation.gov.uk) as the reason for dismissal related to the claimant’s conduct but this would only be the case if a fair disciplinary process and investigation were followed. 
The claimant stated in their ET1 that they feel at their disciplinary meeting they feel that they were unable to state their case on the matter, this would be an issue due to the case of Khan V Stripestar Ltd (CIPD, 2016) which stated that employers should undertake a fair investigation and hearing even in the case of gross misconduct. Within document 4 containing Big Buses decision it stated that the result of the disciplinary meeting was that it was a case of gross misconduct and that the claimant had 72 hours to appeal, this may not be an appropriate amount of time to give the claimant to appeal against the case as within the Acas Discipline and Grievances at Work: The Acas Guide that five days is commonly seen as an appropriate amount of time to allow for an appeal (2020, p.34). However, the five days recommended within the Acas guide (2020, p.34) are not law and within document 4 you can see that the employer did set out how the employee could appeal the decision and how long he had to do so which is the process that employers are required to undertake (Citizens Advice, 2021).  An appeal stage could remedy any procedural deficiencies from the process of conducting the dismissal as stated as a result of Taylor V OCS Group Limited (Personnel today, 2006). However, as previously stated a barrier to this becoming an option for the claimant was set by the employer when they provided a shorter amount of time to appeal the decision. 
Another claim that Gethin could bring forward is that he feels he was dismissed for whistleblowing under Section 100 (1) of the Employment Rights Act 1996 (legislation.gov.uk). As you can see in the claimants ET1 he stated that he disclosed to Steve Smith multiple times his concerns surrounding health and safety, particularly with the Covid-19 measures in place and this would be classed as a protective disclosure under the Public Interest Disclosure Act 1998 (legislation.gov.uk). If these seem to be a swaying factor in the decision to dismiss the claimant it will automatically be seen as unfair dismissal (Acas, 2020) as Gethin brought attention to circumstances within his workplace that he reasonably believed were harmful or potentially harmful to his health and safety. However, Steve stated in document 5 that he insists that employees must wear face masks and did not admit to any discussions with Gethin taking place about his concerns with the Covid-19 safety measures so there is no further evidence of this apart from the word of the claimant. Further to this, Gethin was not dismissed due to raising health and safety concerns but for gross misconduct due to his incident with Robert on the 1st November 2020 so there are no links between his dismissal and whistleblowing. 
It may be argued that as Steve undertook the investigation that there would have been a conflict of interest due to the complaints raised by the claimant as Steve created the health and safety policy and the fact that Steve does not seen to view the claimant in a positive light as expressed in document 5 which could mean that a fair investigation did not take place (XpertHR, no date). Additionally, it is important that a decision has not been made before the disciplinary meeting has taken place as based on the case of British Home Stores V Burchell (Personnel Today, 2018) where they found that the respondent had a predetermined reasonable belief of guilt before following a reasonable investigation which means the case would not have been fairly examined. Steve had undertaken the investigation and had stated document 5 that it was ‘obvious’ that the claimant had pushed Robert which suggests he may not have been keeping an open mind as an investigator should be which could make it less likely that he would’ve been looking for evidence in support of the claimant’s case and there is no sign of evidence to support the claimant either which goes against the Acas Discipline and Grievances at Work Guide (2020, p.18). However, as stated within the Acas Code of Practice on disciplinary and grievance procedures (2015) the size and resources of the organisation should be taken into account as it may not be practical for them to undertake all steps within the Acas code due to Big Buses Ltd seeming to be a relatively small organisation, as stated in document 1 the claimant was part of only 8 mechanics. This is also highlighted within the Employment Rights Act 1966 under Section 98 (legislation.gov.uk) that the size and administrative resources of the organisation will be taken into consideration when evaluating whether the employer acted reasonably when treating it as a sufficient reason for dismissing the employee so it could be argued that there may not have been many options within management to undertake the investigation and hold the disciplinary hearing. 
As stated in document 5 there were other witnesses to the incident with the claimant, another argument may question why witness statements from the colleagues present during the incident were not provided to him, as stated in document 3 an investigation report containing the summary was put together but was not provided to the claimant before the meeting which puts them at a disadvantage when defending themselves as found in the case of Archer and another V Solvent Resource Management Ltd (May, 2020) due to the fact that he had no evidence to bring forward for his defence. As a result of the case of Gurnett V Asos.com (Peninsula, 2016) employers must provide employees of the potential outcome of any disciplinary action, as seen in document 2 the employer did not communicate to the claimant that a potential outcome of the meeting would be a dismissal on the grounds of gross misconduct which suggests he was not provided with the information to defend himself.
Another issue could be that Big Buses Ltd did not seem pursue any kind of disciplinary process for Robert following the incident with Gethin which the claimant could argue is an inconsistency of treatment but this would not necessarily mean that the dismissal was unfair as seen in the case of MBNA Limited V Jones (QCS, 2015). There could be a potential that due to the claimant raising issues of bullying and harassment by Robert Twist that a grievance process should have begun with either the disciplinary process paused or simultaneously as it had a direct link to the claimant’s case as a result of the case of Jinadu V Docklands Buses Limited (CIPD. 2015). There is potential that a more appropriate outcome for this incident could have been a final written warning due to the fact that as seen in document 6 the claimant has only had one other incident recorded on his disciplinary record which was a verbal warning which was logged in 2018. If an employee has a one-off incident and holds a good disciplinary record then an act of misconduct can be resolved with an informal meeting (gov.uk, no date), as the claimant has only one incident recorded with no relation to fighting/physical violence. No disciplinary procedure has been provided in order to show that employees know what would be considered acceptable and what is not such as disciplinary action surrounding physical violence (gov.uk, no date).
If the tribunal find that the claimant has been unfairly dismissed then they would be compensated typically with a basic and compensatory award (Citizens Advice, 2020). The basic award would be calculated by providing one week’s pay for every complete year of employment as the claimant is 30 (Citizens Advice, 2020) and he has worked six full years (as he finished on the 1st of November 2020 and started in March 2014) which would mean his basic award would be £3,000. There are some remedies that can be taken to avoid the employer having to provide a compensatory award, for example, the tribunal can grant an order that the employer re-instate the claimant if the claimant is looking to get their job back (BTO Solicitors, 2017). As stated in the claimants ET1 they are wishing to have their job back and some compensation, this would mean that they could be granted an order of re-instatement and they receive the basic compensatory award for their loses. If an employer were to refuse to re-instate the claimant, then it will result in an additional award being administered unless the employer can prove that it is not practicable to re-instate or re-engage the employee (XpertHR, no date). However, the tribunal may find that as the working relationship between the claimant and the employer has broken down as a result of the events surrounding the case then they may find reinstatement or re-engagement not practicable as they did in the case of Lincolnshire County Council V. Lupton (Dentons, 2016). 
In terms of compensatory pay, as the claimant is on a salary of £26,000 his net pay per week should be around the £447.99 mark with tax and national insurance deducted (gov.uk, no date), as the claimant lost two weeks of work due to the disciplinary action then his compensatory pay would be around £895.98. Additionally, due to the findings of University of Sunderland V Drossou (Employment Cases Update, 2017) when calculating a compensatory award, pension contribution should be included in the calculations for a week’s pay, so the years pay cap will include a calculation of any employer contributions to a pension scheme (Weightmans, 2017). However, this compensatory award may increase or decrease based on how the employment tribunal evaluate the facts of the case, for example, if an employment tribunal feel that the employer had failed to comply with the Acas Code of Practice then they may increase the award by 25% (Hurst, 2018). There could be a reduction in the compensatory award through Polkey deduction if it can be expressed that the claimant would have been fairly dismissed if the employer would have followed the correct procedure based on the case of Polkey V AE Dayton Services Ltd from 1987 (Practical Law, 2021). The compensatory award may also be reduced under Section 123 (6) of the Employment Rights Act 1996 (legislation.gov.uk) due to contributory conduct as the dismissal was contributed to by the actions of the claimant. The Polkey deduction and contributory conduct deduction could apply in this case as if the correct procedure was followed then Gethin likely would have been dismissed under gross misconduct due to physical violence which is a legitimate reason for dismissal and Gethin did admit to pushing Robert (Acas, 2020).  
Based on the facts of the case it would be recommended that Big Buses Limited settle the case as the claimant has a strong case for unfair dismissal due to the correct disciplinary procedures through the Acas Code of Practice not being followed during the investigation. In terms of the potential whistleblowing case, there is no link between the reason for dismissal and the protected disclosures so this claim would not be likely to be upheld. The reason this would be suggested would be to try and minimise any potential damage to company reputation especially when attempting to maintain contracts with schools etc. In addition, the award could be costly to the organisation as it could be increased by 25% for not following the Acas Code of Practice (Hurst, 2018) and the argument presented by the claimant is fairly strong so settling this before hand will save Big Buses from further financial damage. Even though there are deductions that can be made such as the Polkey deduction and contributory conduct deduction they cannot be relied on to decrease the compensatory award by a high percentage therefore the best option at this stage would be to attempt to settle. 

Section B: Julie Davies (Part 1)

Dear Managing Director,
Following your email requesting advice on Julie Davies’ request for flexible working the below advice has been compiled in order to give you an insight into your options with reference to the appropriate law. 
Firstly, Julie Davies has worked with your company for over 26 weeks therefore she has the right to request to change her working hours under the statutory right under the Employment Rights Act 1996 section 80F (legislation.gov) to request flexible working. When receiving a flexible working request, it would be useful to send the employee a copy of the businesses flexible working policy in order to provide structure to the process, as this is the instance of dealing with such a request you may not have put a flexible working policy together as of yet. Acas (no date) provide a rough guide of how to put together a flexible working policy, it would be worthwhile for a business to put this policy together as about 80% of workers without flexible opportunities would like to have this option (CIPD, 2020) which may result in a higher number of requests. In absence of a flexible working policy Big Buses Limited should follow the Acas Code of practice on flexible working requests as a bare minimum (Acas, 2014). You must ensure that you respond to the request for flexible working within 3 months of the date that you were sent the written request, which in this case can be seen as an electronic submission (via email) of a flexible working request which is valid under section 5(a) of the Flexible Working Regulations 2014 (legislation.gov.uk). However, you do have the right to request that Julie supplies you with a written request before you hold a meeting detailing what the impact on the company would be as well as measures that could be taken to reduce this impact. A right to flexible working form can be completed via the government website so you could suggest an employee follows this method to request flexible working (Gov.uk, 2014). The request once received must be considered fairly by yourself and you should set up a meeting with Julie to discuss the request in depth before any decisions are made (Acas, no date). It would be important that the outcome of a formal meeting regarding the request is not pre-determined and that the request is fully considered by the employer as demonstrated by the outcome of Kind V Tesco Stored Plc in 2017 (Gov.uk, 2017).  
As stated in the Acas Code of Practice on handling in a reasonable manner requests to work flexibly (2014) the benefits of implementing the request would need to be compared against the impact it would have on the business and once a decision has been made you would need to provide Julie with a written statement of the decision. The request can be denied but if it is refused it needs to be for a specific business reason (gov.uk, no date), in this case the two aspects that you identified that could have an impact on business would be that work cannot be reorganised among your staff and additional people cannot be recruited to do the work. Specifically, these two business reasons are justifiable causes for denying the change in hours that Julie is requesting as the work cannot be spread between remaining staff after 3pm and you cannot afford to recruit an additional member of staff. The process of home working was managed in the case of Lucy Bell so this may make it more difficult to justify if you refuse. However, as discussed by Acas (no date) you have no obligation to accept the same requests that you granted to other employees but denying this request would not be justifiable as it was managed by all staff during the initial lockdown. It may be useful to suggest to Julie that you trial her suggestion of working from home for two days a week for a period of 3 months or come to an agreement based on a fortnightly basis to provide some flexibility and this would allow you to base your final decision based off of her performance over this trial period and whether any problems arise (Warner Goodman, 2019). Any changes that you are looking to make, for instance if you were to trial this request for a 3-month period should be recorded in writing. The written statement should include the agreed change, when the change will last to (if for a fixed period of time) and a review date of when you will meet again to discuss whether the trail was successful. A suggestion of 3 months may be suitable to Julie as shielding requirements stretch over a couple of months, if the shielding period were to end it may provide her with flexibility surrounding her caring obligations. If you make a permanent change to Julie’s hours and location, then this should be recorded in her contract of employment. 
The request should be considered by an appropriate line manager once they have received the written statement from Julie and should arrange for a meeting to discuss the request. After the meeting a decision should be communicated to Julie through an outcome letter detailing the reasons it was accepted/rejected and what will be agreed going forward, this letter should also explain to Julie her right to appeal against the decision and who this should be written to. If Julie chooses to appeal the appeal meeting cannot be held by the person who made the decision in the initial meeting. Therefore, it would be more appropriate for the managing director or someone in a more senior role to review the appeal, this would follow the same principle and an outcome letter would need to be produced after the meeting. 
There must be care taken when responding to flexible working requests to avoid any forms of discrimination. For example, in Julie’s case she needs to take care of an older relative who is shielding and imposing unworkable flexi shifts on older workers who have obligations to care for any older relatives or refusing to allow these workers to adjust their hours for their caring obligations may be seen as discrimination by association under the Equality Act 2010 (legislation.gov.uk) unless the employer can provide a legitimate aim for refusing the request (Unison, 2016, p.17). An example of a legitimate aim in this example would be the difficulty of covering an employee’s absence which would affect work continuity and ensure there is not burden on other employees and their work efficiency.
To summarise the process should be as followed within the 3-month time frame:
· Consider the flexible working policy and compare the positives against the impact on the business.
· Arrange a meeting with Julie to discuss the request in further depth.
· Provide Julie with your decision regarding her request (if you wish to deny it you must have a justifiable cause and if you accept or put a trial in place then all details regarding this should be agreed and put into a written statement).
· If the request is denied then Julie would have the right to appeal the decision. 
· If you have agreed the request then a review meeting should be set to discuss how the trial went. 
· If Julie appeals the decision the managing director/senior manager should review the request and provide an outcome letter. 
In addition, you should put a flexible working policy together that gives employees a better understanding of the procedure and to better suit the needs of your organisation for future flexible working requests. 
Kind Regards,
Lisa Allen

Section B: Lucy Bell (Part 2) 

Dear Managing Director,
In response to your request for advice regarding how to manage the grievance raised by Lucy Bell and what procedures should be implemented for absence management the following information will advise you on how to approach this situation and procedures that should be in place. 
As Lucy has raised a grievance you will need to respond to this and it would be appropriate to deal with this informally if Lucy agrees to it, however, if not then a formal grievance procedure would need to be adopted following the policy you have in place or the Acas Code of Practice (2015). An independent employee should be appointed to undertake the investigation and you should arrange to have a structured meeting or a discussion with Lucy in order to gain a greater understanding of the grievance and how she feels that this may be resolved (Acas, no date). Lucy can be accompanied to this meeting if she chooses by an employee, a trade union representative or an official employed by a trade union. Prior to this meeting you should ensure that there has been a fair investigation from all sides surrounding the grounds of the grievance raised, the investigation to be undertaken by the person who will hold the meeting for the grievance (Acas, no date) but cannot be Lucy’s line manager as he is included in the grievance raised. Acas (no date) stated Lucy should be informed when the investigation begins to with information of the process of this investigation along with an idea of how long this process will take. During the meeting Lucy should be asked what her preferred outcome from the meeting would be. Following the meeting discussing the grievance you should provide the decision and actions (in writing) you are looking to take to resolve the grievance (Acas Code of Practice, 2015). If Lucy is dissatisfied with the outcome of the hearing, then she can appeal against the decision. Lucy should be informed of how many days she has to appeal from the date the decision was made, this is usually 5 days from the date the decision was made (Landau Law, no date). The appeal would need to be held by a different senior manager within the organisation such as a managing director as the decision would need to be reconsidered. The process of appeal may lead to Lucy raising a claim to an employment tribunal (gov.uk, no date), which is why it would be important to try and address the grievance within the workplace.  
Permission should have been asked from Lucy under the Data Protection Act 2018 Section 45 (legislation.gov.uk) due as when her colleagues were informed of the reason for her absence at work you were expressing personal data regarding Lucy’s health condition. It would be important that you would be able to justify to Lucy the purpose of why this personal information was being used and a clear explanation of how the situation was going to be treated (CIPD, 2020). The nature of the data that was being processed would not fall under one of the six lawful bases for processing (ICO, no date), however, if consent would have been given by the individual then it would have. In this case, the manager discussed Lucy’s sensitive personal data with other employees without her consent, it would be considered sensitive data as it was regarding her health (ICO, no date). To be able to process sensitive information one of the conditions under Article 9 in the General Data Protection Regulation (Intersoft Consulting, no date) and further that any conditions the Data Protection Act 2018 (legislation.gov.uk). The detail provided by the line manager would not be justified under any of these conditions, staff could be informed of an absence to be able to arrange cover without details of Lucy’s health condition being divulged. As a breach has taken place the ICO should be informed of the breach as it has a likelihood of risk towards Lucy’s rights and freedoms and this should be reported within 72 hours of being made aware of the breach (ICO, no date). In future, it should be avoided that staff are informed of underlying conditions when informed of an absence and that the reasons for absence should be kept as broad as possible to comply with the Data Protection Act 2018 (legislation.gov.uk). However, in some cases this may be acceptable when looking at cases such as self-isolation, we could have a duty of care to inform staff that have been in close contact with someone who is self-isolating due to potentially contracting Covid-19 (Hseni, 2020), but this should be minimised to those affected and you should look to get consent from the self-isolating employee. 
In terms of keeping records on staff absences in relation to illness, shielding or self-isolation, according to Peninsula (no date) it would benefit you to keep records of specific dates and the length of absences as well as the reason behind it. This way you can pick up on any patterns that may require some form of action and to provide your employees with support if there seem to be any reoccurring issues to ensure they are fit to be in work. As a result, it would be useful for you to keep records of additional issues that affect absence including shielding and self-isolation, this is useful when having to manage situations where the employee would be entitled to Statutory Sick Pay (SSP) or Employment Support Allowance (ESA) (Gov.uk, 2021). 
Return-to-work interviews are not a legal obligation; however, it is seen as an important part of the absence management system (Peninsula, no date). For example, it is important to ensure that the employee is well enough for their return to the workplace, to update them on news surrounding the business that they may have missed throughout their absence or to identify any potential adjustments that need to be made (Crowley, 2019). Return to work interviews would also be essential for employers to perform to ensure that they meet their duty of care as an employer to prevent injury or health risks within the business (HSE, no date), this would also ensure legislation is met under the Health and Safety at Work Act 1974 under Section 2 (legislation.gov). As a result of these findings, it should be suggested that these interviews should continue to be held at Big Buses Ltd. 
As discussed by CIPD (2020) it is important for employers to ensure that employees are aware of the grievance procedure and what the process of a formal appeal would look like. Therefore, it would be important for you to construct a procedure and policy surrounding grievances which would be shared with all staff that provides you and your employees with structure when approaching a grievance. This grievance procedure should cover how the grievance should be raised in writing, who this should be sent to, who to send this to if the original contact is involved in the grievance, that there will be a meeting regarding the grievance, how the employee can appeal the decision and a layout of the timeframe for each of these stages of the procedure (Gov.uk, no date). It would also be beneficial to have a record retention policy for all employees/managers to understand how employee data can be managed/processed/stored (Practical Law Litigation, no date). 
Kind regards,
Lisa Allen
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