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Section 1
There are 2 main types of secret trust, fully secret and half secret. A fully secret trust would not appear to be on the will and the person that is the beneficiary would not appear to be one. Where a half trust still would protect the identity of the beneficiary but would be in the will simply showing the amount of the estate that is left for people unnamed. The problem with a secret will is it would not follow the families that are required when a will is made. Although this is when equality would step in and follow the maxim of equity does as ought to be done as well as equity will not suffer a wrong without a remedy. this means that even though the legal requirements are not being followed the equitable remedy would be to allow it as it was the choice of the testator. (McDonald & Street, 2013)
When a secret trust is made depending on if it is a fully secret trust or a half secret trust different rules guide the creation. In a fully secret trust, the aspects of the trust must be made clear before the testator’s death, this can be seen in the case of Wallgrave v Tebbs (1937) as well as in Re Boyes (1884). In contrast, when it is a half secret it would have to be agreed upon before the will is written, this can be seen in the case of Re Keen (1937) and Re Bateman (1970) furthermore it can also be seen that for a half secret will the informing of their trustees are a key aspect as otherwise, the trust would fail, this can be seen in the case of Re Colin Cooper (1939) (McDonald & Street, 2013)
The first of the problems would be noncompliance with the Wills Act (1837) s9 that set out the formalities of a will and so as a result is not held to the same level of scrutiny but there are still requirements that are in place to be able to form a secret trust. This can be seen in the case of McCormick v Grogan (1896) in this case there must be a clear indication that the person wanted to create the trust and any ambiguity in the wording would fail to create the secret trust. Furthermore, it can be seen in the case of Re Snowden (1979) that unclear language that does not specify instructions would not be able to create a secret trust, this means demonstrates that there are rules in place that are put into place to ensure that some aspects of the Wills act would have to be followed. (Virgo, 2020)
A rebuttal that could be made against a secret trust having to follow the formalities would be from Blackwell v Blackwell (1929) In this case, the addition of the secret trust was not inherently part of the will but rather it was brought into the will using equity as a vehicle. This would mean that in some ways it was going around the Wills Act but in others, it would mean it was a separate concept that gains its power from the maxims of equity and as such would not need to follow the Wills Act. This would be a part of au dehors theory and as such is heavily debated ether way. Some people would argue that the fact that the secret will is using the framework of the will it would mean that it would have to follow the key printable of the will. While other people believe that it is more important to ensure that the intentions of the testator should be followed and the rigidity of the law was the reason that equity can operate in the way that it does, preventing this acceptance would be infected preventing equity from being able to function. Also, in au dehors it does not explain why there is a difference between full and half secret wills in the creation thereof (Ramjohn, 2015).
The first major issue that comes up would be the ability to commit fraud and the situation the trustee would be in when they receive the items in the will. As a result, they received them as a gift and had no other obligations. This would not work inequity as a result of equity not being able to a method of committing fraud and as such equity would then follow the law. This can be seen in the case of Rochefoucauld v Boustead (1897) where the trustee denied the existence of the trust based on not following formalities, this was seen as injustice and so resulted in the secret trust being enforced. (Bray, 2012)
Another argument that would be brought forward would be the legality of following agreements would not have to be followed and as they do not have legal merit the creation of a secret trust would be to remove the rules that are put into place in the Wills Act and they intentionally do this to perform illegal actions. A counterpoint to this argument would be from estoppel as a part of equity. This is part of the requirements when making a secret trust that the trustee, as well as the secret beneficiary, know in advance what is happening with the will, they would also have documentation to prove they are a part of the will as a secret beneficiary, this can be seen in the case of Wallgrave v Tebbs (1855). Additionally, under this rule it would allow the will to be created by the sending of information as well as before the creation of the will, they may also designate someone else to act on them as can be seen in the case of Moss v Cooper (1861). This would mean under the principle of equity they would then be required to follow the wishes of the testator and failure to do so would mean they would be breaching the aspects of the will. This can be seen in the case of Kasperbauer v Griffith (2000) (Virgo, 2020) (Ramjohn, 2015)
Furthermore, in the case of Moss v Cooper (1884) an active yes is not needed, as a result of this, a person may be acted to become a secret trustee as a result of a non-answer. This would be the result if you do not reply to clauses being used. Expanding upon the specific rules of the trustee, if they are not made aware of them then they would then have to keep the result of the will for the benefit of the estate of the beneficiary until a time they know what the conditions of the secret trust are. This is also having a time characteristic. This can be seen in Re Boyes (1884) whereas a result of the secret rest not being known about until after the death failed as a result. This is a demonstration that there are still limitations of a secret trust, and they have to follow them, they may have different rules to a slandered trust that would be in a will they would still be regulated. (Ramjohn, 2015) 


Section 2
a. In this case the main aspect to look at would be the time frame of the required action, as can be seen in the case of Mussett v Bingle (1876) in this case anything that is placed in trust must be for a stated amount of time and cannot be in perpetuity, in the case of Re Astor’s Settlement Trusts (1952) it can also be seen as a result of it not being for a charity it would also fail. There are 2 exceptions for this rule, they are for the creation and maintenance of a monument and for animals and pets. In this example it would be a monument and the maintenance there of. In the case of Re Endacott (1959) it can also be seen that there are specific rules about it not being too vague. This would mean it was likely to pass reliant on the description being specific enough. Although it may also be seen as too vague in description and therefore fail depending on the ruling of the judge (Ramjohn, 2015)
b. In this case with Re Baden (No 2) (1973) there are their main tests that would be able to be used. The first test would be if there is any uncertainty in the class then the assumption not being in the class, this would pass as a result of first there being a time limit as well as the number of people that knew the testator. The second teats would be substantial numbers and allowing them, this would mean it would not matter how many friends the testator had it they would be able to have them all as part of the trustees. Although it would be difficult to know with evidence whether a person was in this list or not, this could be the reason the test would fail, it would depend on what part of the test would be used in this situation. Furthermore, it may also not be a trust power that is given to the trustees, this can be seen with the case of Re Hay’s Settlement Trust (1982) in this case it was seen that as persons without legal responsibility. This would not apply as the people are trustees in the will. Although with the case of Megarry VC in Re Hay’s Settlement Trust (1982) the term relations may be very ambiguous and would depend on if you would take relations to the absolute limit. It would be likely to pass although if a limit was placed on relations, it would be more likely (Ramjohn, 2015)
c. In this case one of the trusties has been named to be able to add more trustees to the group, this can be seen in the case of Megarry VC in Re Hay’s Settlement Trusts (1982) where it was seen that a trustee may not be able to delegate power to others unless they have been specifically set to do so. In this case this power was given to Vinnie and thus would be able to delegate the power to others. Although before the paintings are given to others, they have not been entrusted to anyone. This is a problem as can be seen in the case of Morice v Bishop of Durham (1804) in this case it failed as a result of there being no beneficiary to begin with. For this to work someone such as Vinnie would have to be named as a beneficiary to hold the paintings until a time they have been claimed by others.
d. In this case the first relevant case would be R v District Auditor ex p West York’s MCC (1986) this is because in this case it can be seen as the testator wanted to make all West Yorkshire the beneficiaries of the will, this was seen to be too difficult to administrate and there fore would fail. In this case it could be allowed as the trustees are holding it for people who live in Swansea rather than directly forming a trust for the people. Another case that would be relevant to this case would be McPhail v Doulton (1971) this would be relevant because the decision was made to use a is or is not teat, this looked whether you could distinguish whether a person was part of a certain group. This means it would be likely to pass as a result of inhabitants of Swansea are a very specific group of people and the trustees have been given absolute authority to divide the money as they will, again from this case this does not mean equal and so would be on the deaccession of the trustees. Another case that would also be used would be Re Manisty’s Settlement Trusts (1974) this is allowed the trusteed to add more people to the beneficiary’s and it was seen that it cannot be invalid because it would be too wide in amount. This is thy it is likely to pass as a result of the president from other cases (Ramjohn, 2015)
e. In this case the testator had the intention to pay any debts he may have had while he was alive. Although the wording may have been inaccurate or unclear. This can be seen in the case of Re Tuck (1978) in this case as a result of poor working and unclear meanings it failed, the way this related to the case would be the unclear wording making it more unlikely for the trust to pass. Furthermore, it can also be seen in the case of Re Baden (No 2) (1973) that it would have to pass the 3 tests. The fist being un uncertainty the assumption would be not a part of the class, although the person making the decisions would be Walter and would be on his discretion. It may also be substantial in number but most importantly it would be very difficult to know who is and not in the class showing that there it would be hard to know whether the money is going to people that the testator wanted the money to go for. If it does not this would go against their wishes and could be fraudulent. This would mean equity would fail as a result of the maxims such as equity does what out to be done and equity cannot work in fraudulent cases. This would mean it would be unlikely to pass, to make it more likely there would have to be a need for proof, or a list od people provided by the testator.
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