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Introduction
Diminished responsibility was introduced into the English and Welsh legal systems with the enactment of the Homicide Act 1957. It is a partial defence unique to murder that was originally introduced to reduce murder to manslaughter when an abnormal mind played a significant part in the killing. It is well known that many had complaints and criticised the act for decades before the Government finally announced a full review of the laws in regard to murder in 2005. The Coroners and Justice Act 2009 followed which introduced changes to the laws and requirements of a successful plea. This paper will discover the history behind the concept and what issues and criticisms experts held for the original Homicide Act. This paper will also examine how the Government attempted to amend and address these criticisms through the 2009 act and analyse the effect it has had on diminished responsibility. Finally, it will also discuss experts’ current criticisms of the amended act and uncover if any original criticism is still present.
 A Brief History of Diminished Responsibility
The concept can be traced back to nineteenth century Scotland where it was variously described by Scottish judges as ‘diminished responsibility’. Although other forms of diminished responsibility can be traced back much further in time it was unfairly applied and predominantly resulted in either an acquittal or a full charge. It was through Scottish case law during the nineteenth century that the concept in its modern form began (Reed & Bohlander, 2019). Lord Deas made a radical change in his summing up of the case of Dingwall, 1867. He stated the position in law: “If he had sufficient capacity to know and did know that his act was contrary to law and punishable by law, then he should be convicted.” Furthermore, Lord Deas asked the jury, “could the offence be anything short of murder?” Lord Deas had said that he had carefully considered the case as a whole and thought that the state of mind of the prisoner might be an extenuating circumstance. This would result in not an acquittal of insanity but on that of culpable homicide, which unlike murder had flexibility in sentencing. It was this query that laid down the foundations for the concept and the jury agreed with Lord Deas. Dingwall was convicted of culpable homicide and sentenced to ten years instead (Higgins, 1986).
Eventually the Homicide Act 1957 was created. According to legislation.gov.uk, the act was “for England and Wales [to make] amendments of the law relating to homicide and the trial and punishment of murder”. Section 2 of the act refers to ‘persons suffering from diminished responsibility’, specifically subsection 1:
“Where a person kills or is a party to the killing of another, he shall not be convicted of murder if he was suffering from such abnormality of mind (whether arising from a condition of arrested or retarded development of mind or any inherent causes or induced by disease or injury) as substantially impaired his mental responsibility for his acts and omissions in doing or being a party to the killing.”
Kennefick (2011) produced a paper examining the criticisms of the Homicide Act 1957 as it was enacted and if the Coroners and Justice Act 2009 addressed these. According to Kennefick, there are two basic requirements for a defence to bring forward a sucessful diminished responsibility plea. Firstly, the offender must be suffering from an ‘abnormality of mind’ and secondly, that abnormality must have ‘substancially impaired his mental responsibility for the killing’. Subsection 2 continues to state that on a charge of murder it is the burdon of the defence to prove that the offender is not liable through a plea of diminished responsibility. Section 2 (3) then states that anyone to be convicted of murder shall instead be liable to be convicted of manslaughter (legislation.gov.uk, 1957).
Issues and Criticisms of The Homicide Act 1957
Since the Homicide Act was enacted in 1957 many have criticised it, although reform in this area of law was widely welcomed many believed the Homicide Act was in need of further reform.
The Law Commission produced a ‘Partial Defences to Murder’ report in 2004. Within the report they examined all partial defences to murder and if they were in need of reform. They highlighted in section 5.49 of their report that there was little to no evidence to suggest that diminished responsibility was being applied too widely or too narrowly. Simultaneously, their research also concluded that there were concerns that a diminished responsibility plea was like a ‘lottery’ and that the outcome depended more on the persuasiveness of the psychiatrists, the advocates, and the degree of sympathy which the jury had for the defendant.
In 2005, the Government announced a review of the law of murder in England and Wales. The Law Commission produced its final report in 2006 on the matter raising many concerns and recommendations for potential reforms in the future. They highlighted in their introduction that some of the laws in relation to murder had remained unaltered since the seventeenth century regardless of the fact that many had acknowledged that the laws were in “dire need of reform”. Within Part 5 of their report, they discuss diminished responsibility in depth. They highlight two principal problems with the definition of diminished responsibility under the law at the time. Firstly, the definition of “substantial impairment of mental responsibility” does not mention at all what is included within it and is open to individual interpretation. Secondly, the definition had not been drafted with the needs and practices of medical experts in mind, even though their evidence is crucial to the legal viability of any claim of diminished responsibility. In particular to the second principle, ‘abnormality of mind’ is not a psychiatric term at all, and the concept is vague, if not archaic (Mahendra, 2006). This has resulted in its meaning being developed over time by the courts from case to case even though experts are required to interpret it. This was also argued in the Law Commissions report in 2004 where they analysed the role of psychiatrists in murder cases with diminished responsibility pleas. They stated that psychiatrists expressed real reservations on being asked to give evidence about if the offenders abnormality of mind “substantially impaired his mental responsibility” as it is not a “matter of science”. However, Mackay’s study in 2000 revealed that almost 70% of psychiatrists express their opinion on the “ultimate question” (Mackay, 2000). Furthermore, highlighting a lack of consistency within the application of the law. This comes to the conclusion that many would argue if diminished responsibility was a legal question or a medical question despite having a medical expert present.







Coroners and Justice Act 2009 Amendments
In 2009 the Government enacted the Coroners and Justice Act. The purpose of the act was to amend laws relating to a number of areas including that of criminal law. It is Section 52 of the act that relates to amendments made to Section 2 of the Homicide Act 1957 (legislation.gov.uk, 2009). Section 52 of the Coroners and Justice Act 2009 states:
“(1) A person (“D”) who kills or is a party to the killing of another is not to be convicted of murder if D was suffering from an abnormality of mental functioning which—
(a) arose from a recognised medical condition,
(b) substantially impaired D’s ability to do one or more of the things mentioned in subsection (1A), and
(c) provides an explanation for D’s acts and omissions in doing or being a party to the killing.
As seen above, not much of the original Homicide Act Section 2 remains in the new definition other than the words ‘abnormality’, ‘substantially impaired’, and ‘in doing or being a party to the killing’.
The 2009 Act replaced the term ‘abnormality of mind’ with ‘abnormality of mental functioning’. One of the original criticisms was that the term was not that of a psychiatric one; however, neither is the new term according to Mackay. It is said that psychiatrists did however prefer the term ‘mental functioning’ over ‘abnormality of mind’ (The Law Commission, 2006). The introduction of the clause ‘a recognised mental condition’ does help to clarify what mental disorders can be used, a complaint of the original act. Mackay, argues that although it is restricting it to ‘a recognised mental condition’, by whom does the condition need to be recognised by? He states that a professionally accepted medical condition is presumed to be what is meant but such recognition will not be restricted to psychiatric experts and could include all other branches of medical professions and psychologists. Similarly, Crofts & Wake (2021) describe a ‘divergence’ between a level of impairment that may bring a defendant within a classification and a level necessary to have an impact legally. They state that the result is that ultimately determination is still made on a case-by-case basis by the courts. Regardless of this, Kennefick still points out, that the 2009 Act ‘is representative of a marked shift towards the medicalisation of this area of law’.
Conclusion
In conclusion the Coroners and Justice Act 2009 did as a whole amend the law in this area for the better. Many of the original criticisms were in fact taken into account and addressed. A brand-new definition and requirements to a successful plea did help bring about clarity of the law in this area. However, many of the original criticisms are still present, albeit not as bad of a form as they used to be but are still present. ‘Abnormality of mental functioning’, for example, was the term used to replace ‘abnormality of mind. It was argued that it was not a psychiatric term, but neither is that of the new term used to replace it. Concerns over clarity were aided by the addition of ‘a recognised medical condition’, although as Mackay states by whom does the condition need to be recognised by? Again, although it could be argued that in its current state it is clearer there is still a degree of unclarity surrounding the classifications of a ‘recognised condition’. Overall, the most prominent argument of the original act was that diminished responsibility was not known to be a legal question or a medical question despite the presence of a medical expert. Unfortunately, even with the amendments this query still remains. The Coroners and Justice Act 2009 did make positive amendments to the laws on murder but there is still need for further evolution within this area of law.
References
Crofts, T. & Wake, N., 2021. Diminished responsibility determinations in England and Wales and New South Wales: whose role is it anyway?. Northern Ireland Legal Quarterly, 72(2), pp. 324-362.
Higgins, J., 1986. The Origins of the Homicide Act 1957. Journal of Medical Ethics, Volume 12.
Kennefick, L., 2011. Intorducing a New Diminished Responsibility Defence for England and Wales. The Modern Law Review, Volume 74.
legislation.gov.uk, 1957. Homicide Act 1957 (As Enacted). [Online] 
Available at: https://www.legislation.gov.uk/ukpga/Eliz2/5-6/11/enacted
[Accessed 01 March 2023].
legislation.gov.uk, 2009. Coroners and Justice Act 2009 (As Enacted). [Online] 
Available at: https://www.legislation.gov.uk/ukpga/2009/25/enacted
[Accessed 02 March 2023].
Mackay, R. D., 2000. Diminished Responsibility and Mentally Disordered Killers. In: A. Ashworth & B. Mitchell, eds. Rethinking English Homicide Law. Oxford: Oxford Univeristy Press, pp. 55-83.
Mackay, R. D., 2010. The Cornoners and Justice Act 2009 - partial defences to murder (2) The new diminished responsibility plea, Unknown: Sweet & Maxwell.
Mahendra, B., 2006. The law of homicide - expert reform?. New Law Journal, 156(7213), p. n/a.
Reed, A. & Bohlander, M., 2019. Homicide in Criminal Law - A Research Companion. 1st ed. Oxford: Routledge.
The Law Commission, 2004. Partial Defences to Murder - Final Report, London: The Law Commission.
The Law Commission, 2006. Murder, Manslaughter and Infanticide, London: The Law Commission.


