Instructions
Answer the following questions and then press 'Submit' to get your score.
Top of Form
[bookmark: 1]Question 1
A party seeking to rely upon economic duress must establish that, in addition to the fact that he/she has no realistic alternative other than to enter into the contract in question, there is coercion of will that vitiates his/her consent.
a) True
b) False
[bookmark: 2]Question 2
In which one of the following factual situations between two natural persons (A and B) is economic duress most likely to be established?
a) A, a hooligan, threatens to physically assault B if B does not agree to sell his football match ticket to A.
b) A, a landlord, threatens to change the lock on the property and deny access to B, the tenant, if B does not agree to increase the rent paid.
c) A, a tycoon, threatens to destroy B's business if B does not agree to transfer his business to A.
d) A, a shipowner, threatens to seize B's goods on board A's ship if B does not agree to increase the freight.
[bookmark: 3]Question 3
In which of the following major cases was there a successful claim of economic duress? [Please select all that apply.]
a) Williams v Roffey Bros & Nicholls (Contractors) Ltd [1991] 1 QB 1.
b) B & S Contracts & Design Ltd v Victor Green Publications Ltd [1984] ICR 419.
c) Pao On v Lau Yiu Long [1980] AC 614.
d) North Ocean Shipping Co Ltd v Hyundai Construction Co Ltd, The Atlantic Baron [1979] QB 705.
[bookmark: 4]Question 4
Which of the following general statements in relation to 'illegitimate pressure or threat' are true? [Please select all that apply.]
a) A threat of unlawful action used to obtain a lawful demand normally amounts to illegitimate pressure or threat.
b) There is no established category of lawful act duress that recognises a threat of lawful action as illegitimate.
c) A threat of unlawful action used to obtain an unlawful demand, if made in good faith and in a commercial context, normally does not amount to illegitimate pressure or threat.
d) A threat of lawful action used to obtain an unlawful demand, if made in good faith and in a commercial context, normally does not amount to illegitimate pressure or threat.
[bookmark: 5]Question 5
The remedy for duress will be lost unless the victim of duress ensures that it takes action to protest at the time, or shortly thereafter, and so seeks to reopen the issue.
a) True
b) False
[bookmark: 6]Question 6
A presumption of undue influence arises once it is shown that the relationship between two parties falls within certain recognised relationships or, on the facts, constitutes a relationship of trust and confidence.
a) True
b) False
[bookmark: 7]Question 7
Which one of the following statements in relation to 'actual undue influence' is true?
a) The party seeking to rely upon actual undue influence must show that there is a relationship of trust and confidence between him/her and the other party.
b) The party seeking to rely upon actual undue influence must show that there is a manifest disadvantage resulting from the contract.
c) The party seeking to rely upon actual undue influence must show that his/her free will to enter or to decline the contract has been overcome by the influence of the other party.
d) An action for actual undue influence will fail if it is shown that the party seeking to rely upon actual undue influence would have entered the contract anyway.
[bookmark: 8]Question 8
In a case of evidential undue influence, the defendant may avoid a finding that the influence is undue by showing that there is no intention to commit a wrong or bad faith on its part.
a) True
b) False
[bookmark: 9]Question 9
In which one of the following relationships is it not possible to disapprove the existence of trust and confidence between the parties by contrary evidence?
a) The relationship between an unmarried couple.
b) The relationship between solicitor and client.
c) The relationship between army and soldier.
d) The relationship between bank and customer.
[bookmark: 10]Question 10
It is still the law that the party seeking to rely upon evidential undue influence must show manifest disadvantage on its part.
a) True
b) False
[bookmark: 11]Question 11
Which of the following statements concerning undue influence and unconscionability are true? [Please select all that apply.]
a) Contracts affected by undue influence are void.
b) The principle in Fry v Lane protects certain weak parties by giving the court an equitable right to rescind the contract on the basis of unconscionability.
c) Undue influence may not be relied upon if the innocent party takes no action within a reasonable time after the undue influence has ceased.
d) The concept of unconscionability is concerned with whether the will of the innocent party is not independent and voluntary because it is overborne.
[bookmark: 12]Question 12
In the case of evidential undue influence, a finding that the person influenced has received independent advice about the true nature of the transaction does not necessarily result in the rebuttal of the presumption of undue influence.
a) True
b) False
[bookmark: 13]Question 13
The relationship of husband and wife will not automatically give rise to a presumption that one party (usually the wife) is under the influence of the other party (usually the husband).
a) True
b) False
[bookmark: 14]Question 14
A married couple live in a house owned by the wife and jointly own a family business. The husband persuades the wife to use the house as a security to obtain loans from M Bank. In the loan application form, it is stated that the loan will be used for the purpose of the family business. A manager of M Bank interviews the couple in a branch of M Bank and is informed of their relationship and of the fact the husband is responsible for the operation of the family business and that the wife has no active role. The manager then asked if the wife has received any independent advice on the application. The wife replies that she has a solicitor and will consult him about it. The wife forgets to consult her solicitor. The next week, the application is approved and the wife and the manager sign a contract using the house as security of the loan. Five months later, the family business fails due to poor management and the couple is unable to repay the loan. M Bank then claims the wife's house. It has been established that the husband has unduly influenced the wife's decision to enter the security contract. Which one of the following statements most accurately summarizes the legal positions of the parties?
a) M Bank is entitled to claim the house because M Bank has not unduly influenced the wife's decision to enter into the security contract.
b) M Bank is entitled to claim the house because it has not been put on inquiry because the application form stated that the loan was to be used for the family business partly owned by the wife. The security contract was thus to the advantage of the wife.
c) M Bank is not entitled to claim the house because it has not taken reasonable steps to ensure that the wife entered the security contract freely and with the knowledge of the implications of the transaction.
d) M Bank is not entitled to claim the house because it has been put on inquiry because the couple informed the manager during the interview that the wife had no active role in the family business.
Bottom of Form
You have answered 8 out of 14 questions correctly.
Your percentage score is 57%.
Question 1
A party seeking to rely upon economic duress must establish that, in addition to the fact that he/she has no realistic alternative other than to enter into the contract in question, there is coercion of will that vitiates his/her consent.
Your answer:
b) False
Feedback:
The party must establish either coercion of will or lack of realistic alternative. The 'lack of realistic alternative' test is but a reformulation of the 'coercion of will' test (stated by Lord Scarman in delivering the advice of the Privy Council in Pao On v Lau Yiu Long [1980] AC 614) in subsequent cases, especially Lords Diplock and Scarman's decisions in Universe Tankships Inc of Monrovia v International Transport Workers' Federation, The Universe Sentinel [1983] 1 AC 366.
Page reference: 579-580
Question 2
In which one of the following factual situations between two natural persons (A and B) is economic duress most likely to be established?
Your answer:
d) A, a shipowner, threatens to seize B's goods on board A's ship if B does not agree to increase the freight.
Correct answer:
c) A, a tycoon, threatens to destroy B's business if B does not agree to transfer his business to A.
Feedback:
The hallmark of economic duress is a threat to a person's financial or business interests: Occidental Worldwide Investment Corporation v Skibs A/S Avanti, The Siboen and The Sibotre [1976] 1 Lloyd's Rep 293. Option 'A' is an instance of duress to the person (threatened violence): Barton v Armstrong [1976] 1 AC 104. Option 'B' is an instance of duress to the person because denying B access to his rented property restricts his freedom. An analogy may be made to a threat of imprisonment in Williams v Bayley (1886) LR 1 HL 200. It is not B's financial or business interests that are under threat. Option 'D' concerns duress to property because it is a threat by A to seize B's goods: Dimskal Shipping Co SA v International Transport Workers' Federation, The Evia Luck [1991] 4 All ER 871 (HL) at 878 per Lord Goff.
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Question 3
In which of the following major cases was there a successful claim of economic duress? [Please select all that apply.]
Your answer/s:
a) Williams v Roffey Bros & Nicholls (Contractors) Ltd [1991] 1 QB 1.
c) Pao On v Lau Yiu Long [1980] AC 614.
d) North Ocean Shipping Co Ltd v Hyundai Construction Co Ltd, The Atlantic Baron [1979] QB 705.
You did not select all the right answers. Correct answer/s:
b) B & S Contracts & Design Ltd v Victor Green Publications Ltd [1984] ICR 419.
d) North Ocean Shipping Co Ltd v Hyundai Construction Co Ltd, The Atlantic Baron [1979] QB 705.
Feedback:
Economic duress was established in B & S Contracts as the employer (defendant) was held to have no realistic choice other than to pay the demanded sum because a breach of contract by the contractors would be too costly. In North Ocean Shipping v Hyundai Construction, The Atlantic Baron, economic duress was established on the ground of lack of realistic alternative. This case is very similar to B & S Contracts, but the remedy for economic duress was held to have been lost as the plaintiff waited for too long to protest or reopen the issue. The action for economic duress failed in Pao On because it was held that the majority shareholders (plaintiff) had a realistic alternative open to them. In Williams v Roffey Bros, the impetus for the promise to pay more came from the main contractor and so the promise had not been obtained as a result of threats of non-performance from the subcontractors. Thus, economic duress could not be established in the absence of pressure or threat.
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Question 4
Which of the following general statements in relation to 'illegitimate pressure or threat' are true? [Please select all that apply.]
Your answer/s:
a) A threat of unlawful action used to obtain a lawful demand normally amounts to illegitimate pressure or threat.
c) A threat of unlawful action used to obtain an unlawful demand, if made in good faith and in a commercial context, normally does not amount to illegitimate pressure or threat.
You did not select all the right answers. Correct answer/s:
a) A threat of unlawful action used to obtain a lawful demand normally amounts to illegitimate pressure or threat.
b) There is no established category of lawful act duress that recognises a threat of lawful action as illegitimate.
Feedback:
A threat of unlawful action would generally be regarded as illegitimate pressure or threat, whether it aims to obtain a lawful or unlawful demand. If the demand is lawful, however, the illegitimate pressure or threat may not induce the innocent party to contract. This causation issue is a separate ingredient of actionable economic duress. Case law does not vindicate such a category. Where a threat of lawful action is used to obtain an unlawful demand, it may be illegitimate if the demand amounts to e.g. blackmail, as suggested by the minority in Universe Tankships v International Transport Workers' Federation, The Universe Sentinel [1983] 1 AC 366. If the demand is, however, a genuinely but mistakenly held view, the threat may not be illegitimate: CTN Cash and Carry Ltd v Gallagher Ltd [1994] 4 All ER 714. Good faith and commercial context is unlikely to be relevant in such a situation: Huyton SA v Peter Cremer GmbH & Co [1999] 1 Lloyd's Rep 620.
Page reference: 580-583
Question 5
The remedy for duress will be lost unless the victim of duress ensures that it takes action to protest at the time, or shortly thereafter, and so seeks to reopen the issue.
Your answer:
a) True
Feedback:
The remedy for economic duress will be lost unless the innocent party takes actions to protest and reopen the issue at the time, or shortly afterwards: see per Kerr J in Occidental Worldwide Investment Corp v Skibs A/S Avanti (The Siboen and The Sibotre) [1976] 1 Lloyd's Rep 293. This is well illustrated by North Ocean Shipping Co Ltd v Hyundai Construction Co Ltd, The Atlantic Baron [1979] QB 705 (holding that the plaintiffs' inaction during the eight-month period following the delivery of the tanker under the construction contract amounted to constructive affirmation of the contract).
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Question 6
A presumption of undue influence arises once it is shown that the relationship between two parties falls within certain recognised relationships or, on the facts, constitutes a relationship of trust and confidence.
Your answer:
b) False
Feedback:
Since the House of Lords' decision in Royal Bank of Scotland plc v Etridge (No. 2) [2002] UKHL 44, [2002] 2 AC 773, it has become clear that it is only the existence of influence that may be presumed in such instances. It is still necessary to establish that the influence is undue.
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Question 7
Which one of the following statements in relation to 'actual undue influence' is true?
Your answer:
d) An action for actual undue influence will fail if it is shown that the party seeking to rely upon actual undue influence would have entered the contract anyway.
Correct answer:
c) The party seeking to rely upon actual undue influence must show that his/her free will to enter or to decline the contract has been overcome by the influence of the other party.
Feedback:
Actual undue influence is treated as a species of fraud and is sometimes referred to as 'domination'. The party influenced has the difficult task of proving that his/her free will is overborne and consent vitiated. Actual undue influence is subject to the causation test applicable in cases of duress to the person rather than economic duress. It is sufficient that the actual undue influence is a factor inducing the party influenced to enter the contract: UCB Corporate Services Ltd v Williams [2002] EWCA Civ 555, [2003] 1 P & CR 12. In a case of actual undue influence, the contract need not be one that is disadvantageous to the party influenced: CIBC Mortgages plc v Pitt [1994] 1 AC 200.
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Question 8
In a case of evidential undue influence, the defendant may avoid a finding that the influence is undue by showing that there is no intention to commit a wrong or bad faith on its part.
Your answer:
b) False
Feedback:
The existence of a wrong, or the fact that the influence is undue, is to be assessed by looking at the nature of the transaction in question, i.e. whether the transaction is readily explicable or raises suspicion. The influencing party's intention or good faith will not affect the finding: Hammond v Osborn [2002] EWCA Civ 885, [2002] WTLR 1125.
Page reference: 596-597
Question 9
In which one of the following relationships is it not possible to disapprove the existence of trust and confidence between the parties by contrary evidence?
Your answer:
b) The relationship between solicitor and client.
Feedback:
The relationship between solicitor and client is one of the recognised 'protected relationships'. The presumption of influence arising from the recognised protected relationships is irrebuttable: Royal Bank of Scotland plc v Etridge (No. 2) [2002] UKHL 44, [2002] 2 AC 773. The relationship between an unmarried couple falls outside the recognised 'protected relationships': Barclays Bank plc v O'Brien [1994] 1 AC 180 (HL) at 198 per Lord Browne-Wilkinson. The relationship between army and soldier falls outside the recognised 'protected relationships': R v H M Attorney-General for England and Wales [2003] UKPC 22, [2003] EMLR 24; as does the relationship between bank and customer: National Westminster Bank Ltd v Morgan [1985] AC 686. The presumption of influence is rebuttable in cases of such a non-protected relationship: Royal Bank of Scotland plc v Etridge (No. 2).
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Question 10
It is still the law that the party seeking to rely upon evidential undue influence must show manifest disadvantage on its part.
Your answer:
b) False
Feedback:
According to Royal Bank of Scotland plc v Etridge (No. 2) [2002] UKHL 44, [2002] 2 AC 773, there is no longer a requirement to establish manifest disadvantage. Instead, the emphasis is on whether the nature and size of the transaction (contract) can be readily explained by the parties' relationship or calls for some explanation because it raises suspicion.
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Question 11
Which of the following statements concerning undue influence and unconscionability are true? [Please select all that apply.]
Your answer/s:
a) Contracts affected by undue influence are void.
c) Undue influence may not be relied upon if the innocent party takes no action within a reasonable time after the undue influence has ceased.
You did not select all the right answers. Correct answer/s:
b) The principle in Fry v Lane protects certain weak parties by giving the court an equitable right to rescind the contract on the basis of unconscionability.
c) Undue influence may not be relied upon if the innocent party takes no action within a reasonable time after the undue influence has ceased.
Feedback:
The principle in Fry v Lane (1888) 40 ChD 312 gives rise to a right of equity to set aside transactions at a considerable undervalue and without independent advice against the 'poor and ignorant'. This is based on the concept of unconscionability, which encompasses both procedural and substantive unfairness. As undue influence confers upon the innocent party only a right to rescind the contract, failure to act within a fairly short time may be regarded as an affirmation of the contract, which results in the right of rescission being lost: Allcard v Skinner (1887) LR 36 ChD 145. Contracts affected by undue influence are voidable, not void. It gives victims of improper behaviour a right to rescind the contract. The concept of unconscionability applies whether the will of the innocent party is independent and voluntary or not. It is concerned with the unequal positions of the parties and the abuse of the advantageous position by one of them. This was approved by Ward LJ in Portman Building Society v Dusangh [2000] 2 All ER (Comm) 221.
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Question 12
In the case of evidential undue influence, a finding that the person influenced has received independent advice about the true nature of the transaction does not necessarily result in the rebuttal of the presumption of undue influence.
Your answer:
a) True
Feedback:
The presumption of undue influence can be rebutted by showing that the claimant enters into the contract quite freely and fully aware of the situation. This can normally be achieved by showing that the claimant has received independent advice. Independent advice is not, however, conclusive evidence that the claimant is free from the defendant's improper influence: Royal Bank of Scotland plc v Etridge (No. 2) [2002] UKHL 44, [2002] 2 AC 773 (HL) at [20] per Lord Nicholls.
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Question 13
The relationship of husband and wife will not automatically give rise to a presumption that one party (usually the wife) is under the influence of the other party (usually the husband).
Your answer:
b) False
Correct answer:
a) True
Feedback:
The relationship between husband and wife is not one of the recognised 'protected relationships'. It will not automatically give rise to a presumption of influence: Midland Bank plc v Shepherd [1988] 3 All ER 17.
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Question 14
A married couple live in a house owned by the wife and jointly own a family business. The husband persuades the wife to use the house as a security to obtain loans from M Bank. In the loan application form, it is stated that the loan will be used for the purpose of the family business. A manager of M Bank interviews the couple in a branch of M Bank and is informed of their relationship and of the fact the husband is responsible for the operation of the family business and that the wife has no active role. The manager then asked if the wife has received any independent advice on the application. The wife replies that she has a solicitor and will consult him about it. The wife forgets to consult her solicitor. The next week, the application is approved and the wife and the manager sign a contract using the house as security of the loan. Five months later, the family business fails due to poor management and the couple is unable to repay the loan. M Bank then claims the wife's house. It has been established that the husband has unduly influenced the wife's decision to enter the security contract. Which one of the following statements most accurately summarizes the legal positions of the parties?
Your answer:
c) M Bank is not entitled to claim the house because it has not taken reasonable steps to ensure that the wife entered the security contract freely and with the knowledge of the implications of the transaction.
Feedback:
M Bank was put on inquiry because M Bank, via its manager, knew that the business was wholly controlled by the husband and that the wife had no active role: Bank of Cyprus (London) Ltd v Markou [1999] 2 All ER 707. M Bank had to 'take reasonable steps to satisfy itself that the wife had had brought home to her, in a meaningful way, the practical implications of the proposed transaction': Royal Bank of Scotland plc v Etridge (No. 2) [2002] UKHL 44, [2002] 2 AC 773. If it has failed to do so, M Bank will not be entitled to claim the house. It is not necessary that undue influence must come from the other party to the contract. A contract may be rescinded by a party if the party was under the undue influence of a third party and the other contracting party had notice of the undue influence at the time of contracting.
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