Critically analyse, with reference to the Occupiers’ Liability legislation, the extent to which people are protected against unfair claims by those who come onto their premises.
Shauna Curry–1900085

When considering Law of Tort, its foundation is ingrained within much of the general principles of common law. However, special liability regimes exist to address numerous circumstances. One of which concerns the liability of occupiers to those who come onto their premises and the duty of care afforded to them (Lunney and Oliphant, 2013, pp. 532). In modern law the principle of duty of care is the legal obligation required to avoid acts or omissions, to ensure that an individual does not suffer unreasonable harm or loss (Lunney and Oliphant, 2013, pp. 120-121).  
When considering Occupiers’ Liability legislation, the law states that occupiers owe a duty of care to ensure their premises are reasonably safe for lawful visitors. Regulated by the Occupiers’ Liability Act 1957 (OLA 1957) the act specifically applies to lawful visitors (Oxford University Press, 2016). In contrast, the enactment of the Occupiers’ Liability Act 1984 (OLA 1984) applies to non-visitors, where the duty of care imposed is much less onerous (Diamond, 2002). The extent to which a duty is owed by a person who controls a premise, and their protection against unfair claims can be satisfied by distinguishing between the two acts. For a claim to be satisfied it must firstly be established whether the occupier owed a duty of care, breached that duty and as a result of that failure to take reasonable care the claimant suffered an injury (Marsdens, 2020). By critically analysing the statutes, considering case law and judicial interpretation, the extent to which people are protected against unfair claims can be examined (Jennings, 2020). 

Prior to the 1957 Act, Occupiers Liability within common law provoked criticisms due to its confused state on the distinction between invitees and licensees, and the lack of protection towards non-visitors; trespassers. Due to its inconsistencies and harshness the 1957 Act was passed (Lunney and Oliphant, 2013, pp. 545). 
The Act imposes a duty of care to which an occupier of premises owes to all lawful visitors under s.1(1), ensuring they are reasonably safe in respect of dangers due to the state of their premises, or things done or omitted to be done on them (Occupiers’ Liability Act, 1957). 

Premises has been widely defined in s.1(3)(a) OLA 1957 and s.1(2), s.1(9) of the 1984 act, which stipulates the rules enacted as any fixed or movable structure, including any vessel, vehicle or aircraft. Bunker v Charles Brand & Sons (1969) and Wheeler v Copas (1981) saw the inclusion of ‘ladders’, ‘scaffolding’ and equipment such as ‘tunnel-cutting machinery’ (Dembour, Turner and Barrow, 2019). 
Consequently, ‘occupier’ is not defined in the 1957 or 1984 acts and was only defined in the case Wheat v Lacon & Co (1966). Lord Denning interpreted an occupier as a person who has a sufficient degree of control over a premise, resulting in a duty to take reasonable care towards those lawfully coming onto their land (Lunney and Oliphant, 2013, pp. 549-550). Wheat (1966) is a perfect example of how case law has been expected to fill in gaps and arguably without predictability or consistency (Dembour, Turner and Barrow, 2019). When considering the 1984 OLA the definition of occupier still stands however, the duty imposes the occupier to take reasonable steps in the protection of unauthorised visitors, by ensuring that the state of their premises is not a danger (Lunney and Oliphant, 2013, pp. 563). In effect, if claimants act dangerously on safe premises the occupier cannot be held liable. Thus, offering occupiers protection against unfair claims (Reddiford, 2013). 

As with all claims, conditions must be satisfied before an occupier owes a duty. One fundamental element of these conditions is the definition of a ‘lawful visitor’. Defined as a person that has declared permission or invitation from the occupier to use the premises, whether expressed or implied. Split into invitees and licensees under s.1(2) OLA 1957, and s.2(6) those with a statutory right conferred by law, as well as those who enter with contractual permission; s.5(1) (Lunney and Oliphant, 2013, pp. 546-548). It is important to note that there is lesser expectation when the visitor is a skilled visitor and conversely the occupier must be prepared for children to be less careful than adults (Taylor, 2020). The definition of lawful visitor is particularly poignant with reference to OLA 1984 as its scope of duty affords itself to non-visitors/trespassers, which could inevitably change the course of the occupiers’ liability (Dembour, 2020). 

When examining case law, the extent to which occupiers are protected can be observed in the principles surrounding The Carlgarth (1927) whereby the deviation from instruction meant expressed permission was exceeded, freeing the occupier from liability (Dembour, Turner and Barrow, 2019). Where a visitor exceeds the occupier’s permission, they are seen as a trespasser. Conversely, in the case of Lowery v Walker (1911) the occupier was held liable due to his omission, and the court held that although the plaintiff did not have expressed permission, a license could be implied due to the habitual use of land to the defendant’s knowledge. This practical use of justice has also seen courts being prepared to preserve a child’s status of visitor, where the principles of ‘allurement’ are applicable as seen in Glasgow Corporation v Taylor (1922) (Dziobon, 2009). 
Since the enactment of the OLA 1984, this is now unlikely to be the case as courts have been less willing to stretch the provisions of the 1957 act to allow child-trespassers to fall within its remit, therefore protecting the occupier against unfair claims. Observed in Keown v Coventry Healthcare NHS Trust (2006) the occupier was not held liable since there was no danger present in respect of the state of the premises, and the child appreciated the risks and dangers in pursuing the activity (Dembour, 2020). 

The unsatisfactory common law prior to occupiers’ liability legislation established the highest duty of care was owed to those invited and permitted to be there. Robert Addie & Sons v Dumbreck (1929) defined trespassers and recognised them as wrongdoers who had taken their own risks upon entering premises, therefore were not afforded a duty of care in regards to their protection or against any concealed dangers. However, consequences of the lack of protection afforded to non-visitors and trespassers provided dissatisfaction within law particularly as it affected children (Lunney and Oliphant, 2013, pp. 544, 561). Therefore, in British Railway Board v Herrington (1972) a duty of ‘common humanity’ was owed by an occupier if he was aware of dangers and the likelihood of trespassers. Subsequently forming the basis for the OLA 1984 (Diamond, 2002) where occupiers do still owe a duty of care towards trespassers albeit limited (The Letting Centre, 2004).

It is evident when exploring case law that this field of tort is prone to litigation. To protect against unfair claims relevant factors must be established. The occupier owes a ‘common duty of care’ to all lawful visitors under s.2 (2) OLA 1957, which covers personal injury and property damage. Although, it is important to note that this duty of care relates only to the visitors’ safety, not the premises. Unlike s.1(8) OLA 1984 which is in respect of personal injury only. Therefore, rather than eliminate a danger, occupiers may take reasonable steps to satisfy their duty of care such as providing warnings and barriers, keeping entrants reasonably safe (Lunney and Oliphant, 2013, pp. 552-563). 

Laverton v Kiapisha (2002) is an example where the OLA 1957 protected the occupiers against an unfair claim as they had taken reasonable steps and precautions to ensure safety of visitors (Browne Jacobson, 2002). This was not a stand-alone case; Dean and Chapter of Rochester Cathedral v Debell (2016) and Cole v Davis-Gilbert (2007) also saw occupiers protected as it was held that the occupiers fulfilled their obligation and acted reasonably. Lord Justice Scott Baker observed in his judgement that entrant’s safety is not a guarantee and occupiers are not deemed liable where ‘pure accidents’ occur (Law Explores, 2015). 
It is evident that factors considered in one case may not necessarily be considered in others. Searson v Brioland (2005) exemplifies how inconsistent judicial decisions and case law fills in gaps by comparison to the aforementioned cases (Dembour, 2020).

In stark contrast the duty owed by the occupier under 1984 act is to take such care as is reasonable within the circumstances to see that the trespasser of the property is not injured by reason of the danger; s.1(4). However, the duty will only be established under s.1(3)(a) if the occupier was aware of the danger, s.1(3)(b); knows the person is, or might come into the vicinity of danger, s.1(3)(c); ought to have reasonably offered some protection (Occupiers Liability Act, 1984). 

Relevant factors include the seriousness of the danger, type of trespasser and type of activity envisaged. Duty excludes those who willingly accept risks when they trespass on land; s.1(6) (Trevelyan, 2020). Ratcliff v McConnell (1999) expressed this where the occupiers were protected due to the acknowledgment that swimming without checking depth is dangerous, therefore the risk of injury arose from an obvious danger. S.1(3)(b) provides that the presence of the trespasser must be known at the relevant time the trespass takes place. In Donoghue v Folkstone Properties (2003) where despite his knowledge of trespassers, it was not foreseen that a trespasser might be present at that time of day/year, hence the occupier had not breached his duty and was protected (Lunney and Oliphant, 2013, pp. 564). Additionally, in Rhind v Astbury Water Park (2004) the occupier was unaware of dangerous objects submerged within the lake and subsequently owed no duty under s.1(3)(a) OLA 1984 (Browne Jacobson, 2003). 

These cases exemplify the protection against unfair claims under the 1984 act. However, by far the most acknowledged and leading case with respect to trespassing is that of Tomlinson v Congleton Borough Council (2003) whereby a young adult ignored warning signs which inherently would lead to danger consequently causing him an injury. The occupier was not liable as he was not required to warn against obvious dangers (Lunney and Oliphant, 2013, pp. 564-567).
It could be argued that had Tomlinson been a child would the concept of allurement apply (Oxford University Press, 2016). When looking at s.2(3)(a) OLA 1957 and the protection afforded to occupiers, discretionary rules apply with regards to children and even more so teenagers due to the test of reasonable foreseeability. Measured subjectively according to age, an occupier should guard against any kind of ‘allurement’ or attraction which places a child visitor at risk of harm (Lunney and Oliphant, 2013, pp. 554). 

Accidents involving teenagers are particularly fact-sensitive and harsh judgements have seen occupiers held liable due to their unpredictable nature (Law Explores, 2015). Failing to remove a hazard seen in Jolley v Sutton (2001) saw the council liable despite the unforeseeable, unusual way the injury was sustained (Dembour, 2020).
Considering this, common law has sought to strike a balance between the occupier and a person exercising parental control. Phipps v Rochester Corporation (1955) held that it would not be socially desirable to shift parental responsibility onto those who have accessible areas of land, thus in this case protecting the occupier. Although, Hahn v Conley (1971) indicates that parenthood itself does not constitute a duty of care (Lunney and Oliphant, 2013, pp. 555). It has been argued that judicial freedom allows consideration to be given to a multitude of factors however, judicial reasoning lacks to identify what should be considered as key (Dembour, 2020).

Within the OLA 1957 occupiers are afforded protection in the event that a skilled visitor fails to appreciate and guard against risks with regards to their trade or calling; s.2(3)(b). The outcome in Roles v Nathan (1963) substantiates this whereby the occupier was not held liable due to the plaintiff’s failure to take the relevant precautions within the scope of their trade. Nevertheless, if the occupier was seen to be negligent as in Salmon v Seafarer Restaurants (1983) the occupier is liable (Harpwood, 2005). 
The extent to which an occupier can delegate a duty under the 1957 act is limited, however to protect an occupier against unfair claims s.2(4)(b) provides that an occupier discharges the common duty of care in circumstances where; the damage caused to a visitor by a danger was due to the faulty execution of any work of construction, maintenance or repair by an independent contractor (Reddiford, 2013). 
Provided that an occupier had taken appropriate steps and precautions, acted reasonably in entrusting the work, reviewed the competency of the contractor as well as investigated that the work was carried out properly, they will not be liable and therefore protected (Trevelyan, 2020). 
Haseldine v Daw and Son (1941) saw the occupier protected against an unfair claim as it was acknowledged that they took reasonable steps in delegating the work to a specialist firm, despite repairs being carried out negligently. In comparison Bottomley v Todmorden Cricket Club (2003) and Woodward v The Mayor of Hastings (1945) saw the occupiers liable as they failed to exercise reasonable care to choose safe, competent contractors (Milbourn, 2014) and failed to take reasonable steps to check the work had been completed to the standard expected. An example yet again of contradicting case law especially when comparing to Gwilliam v West Hertfordshire Hospital NHS Trust (2003) whereby under similar circumstances the occupier was protected due to judicial interpretation (Lunney and Oliphant, 2013, pp. 558-559). 

The 1957 and 1984 acts have raised debate surrounding the presence of notices warning people of potential dangers and the protection this affords occupiers (Lunney and Oliphant, 2013, pp. 557, 568-569). A warning only amounts to a discharge of duty if it is enough to enable the visitor to be reasonably safe; s.2(4)(a) OLA 1957. Whereas, under s.1(5) 1984 act there is no obligation to enable an entrant to be reasonably safe only to provide notice of dangers concerned (Hopkins, 2002).

Warning notices can effectively enable visitors to consider risks and avoid danger. However, Rae v Marrs (1990) held that where danger was unusual and extreme a warning alone was deficient. Courts often note that people are responsible for the obvious risks they take (Liddle, 2011). In Staples v West Dorset District Council (1995) and Darby v National Trust (2001) the occupiers were protected and there was no duty owed since the dangers were obvious and known to the claimants (Waterson and Lee, 2001). Whereas, the absence of warning notices in Revill v TUI UK (2016) was held to be causative of a slipping accident which could have been prevented with signage. Again, another example of judicial interpretation (Prager, 2016).

Where the 1984 OLA holds much debate is when regarding criminal trespassers. Revill v Newbery (1996) saw a burglar trespasser awarded damages under s.1 albeit reduced due to the partial defence, contributory negligence (Flinn, 2011). In practice s.1(3) requirements are restrictive and claims in most cases are unlikely to succeed. Defences advanced by an occupier besides contributory negligence include; consent, warnings and exclusions, allowing the occupier to extend, restrict, modify or exclude his duty to a visitor by agreement or otherwise in so far as he is free to do so under s.2(1) 1957 act (Trevelyan, 2020). Conversely, under the 1984 act there is no reference to excluding the duty. In addition, s.2(5) OLA 1957 along with s.1(6) OLA 1984 allows the occupier the defence of volenti non fit injuria; whereby the occupier will be protected against unfair claims in respect of risks willingly accepted. Therefore, offering the occupier a full defence under occupiers’ liability legislation (Lunney and Oliphant, 2013, pp. 560-570).

The growing ‘compensation culture’ concerns, has seen courts becoming increasingly critical in their plight to curtail this phenomenon. Occupiers’ liability legislation has attempted to clarify and set rules in order to keep visitors/non-visitors/trespassers to occupied premises safe however, a long list of legislative and judicial precepts has created uncertainty within the law. Discrepancies in judicial interpretation and the heavily reliance on common law to fill in the gaps has caused contradiction and has caused the acts set out to protect occupiers to become inconsistent, illogical and confusing. The notion of an unfair claim has become a subjective term determined by a judge consequently becoming a continuing issue in the fight against litigation.
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