 Occupiers’ liability

According to Diplock L.J, the term “occupier” has been neglected. He also states that the definition of “trespasser” has also been neglected because of the relationship the two terms seem to have together. As seen in (legalchoices.org), an occupier is the person in which has control over a piece of land and is known as a tenant. According to (gov.uk) a duty of care is required between an occupier of a premises and his/or her lawful visitors. All occupiers owe a ‘common duty of care’ which is common law, to all his/her visitors. This ensures that any visitors will be acceptably safe while using the premises for the reason he/she is permitted to use the property with permission from the occupier. 
According to (legislation.gov), the Occupiers’ Liability Act 1957 is an Act which amends the law of England and Wales about the liability of occupiers. This also includes others for potential injury or damage which may be done resulting in a persons or goods lawfully on any land from dangers which would be due to the state of the property or things that may have been omitted there. This Act includes visitors on the premises. According to (legislation.gov), the Occupiers’ Liability Act 1984 is an Act which amends the law of England and Wales as to the liability of occupiers' premises. This includes any injuries which may have been suffered by people other than their visitors. The aim of the act is to also amend the Unfair Contract Terms Act 1977. This Act applies to England and Wales and relates to any persons which may be gaining access to premises for educational or recreational purposes. However, this Act includes people who are not visitors. 
Under the Occupiers’ Liability Act 1957, an occupier is liable when death, injury or damage to the property occurs to a lawful visitor on the premises as seen in (claims.co.uk). When confirming whether an individual is in control of a premises it must be taken into consideration whether that individual owns the premises. Whether the person has exclusive possession of the property or whether they have the immediate right to enter the premises should also be taken into consideration. More than one person can be the occupier of a property. In the case Wheat V E Lacon& Co. Ltd 1966 according to (casemine.com), Mr Wheat suffered from a fractured skull after a fall at “The Golfer’s Arms” which was owned by Lacon & Co. Ltd. There was no direct access between the ground floor and the first floor, the distance between the two walls was two foot and nine inches. There was no indication on where Mr Wheat’s fall began. At the time of Mr Wheat’s fall there was a bulb missing from a light on the premises. There were no testimonies from any witness that indicated that the staircase was dangerous. The judge of the case found two concurrent causes of the fall: the absence of any light and the fact that the handrail did not extend to the foot of the stairs. Lord Justice Diplock was uncertain about the Judge’s reformation of the accident because there was no sufficient evidence to the cause of Mr Wheat’s fall. The Judge found Mr Wheat not guilty of contributory negligence. An agreement was made between the respondents and Mr Richardson for his employment at “The Golfer’s Arms”, which did not specify the occupation of the public house. ’Mr Richardson was not given the privilege of residing at the public house’, therefore he did not hold responsibility for the condition of the premises. The common duty of care imposed by the occupiers by the OLA was applied in this case. The bulb missing from the light at the time of the incident was not at the fault of the respondents however, they should have considered that a visitor on the premises may have used the unlit staircase. 
Lord Pearson came to the decision that there was no proof of negligence on behalf of the Lacons.
According to, (Lexis+UK) a trespasser is a person who enters or remains on a person's land, who has immediate possession of the property without their consent. If a person takes up occupation over a property of piece of land which they do not have the right to occupy this makes them a trespasser. As seen in (vlex.co.uk), in the case Gregory v Piper 1829 a master ordered his servant to place a quantity of rubbish near his neighbour’s wall. The master asked of his servant to make sure that the rubbish did not touch the neighbour’s wall. Naturally the rubbish ran against the wall over time and the master was liable for the trespass. A master is liable in trespass by any act or omission done by their servant who will be carrying out orders with ordinary care demanded by the master. This is the same to an occupier and his/her visitors.
According to (e-law resources), in the case British Railways Board v Herrington 1972 a six-year-old boy suffered from electrocution and severe burns when he left a play park onto a live railway line. Part of the fence was deliberately pushed down to create a gap which was frequently used by people as a shortcut to the play park. Due to the already existing authority of Addie v Dumbreck, there was no duty of care owed to the trespassers. The house of lords used the 1966 practice statement and found out that the railway company did owe a common duty of common humanity to any trespassers. 
As stated by the Occupiers Liability Act 1957, (claims.co.uk) a visitor is someone who has been invited onto the premises by the occupier. However, individuals can enter the premises if right by the law. This could include members of the police force or fire service for example when their presence is necessary in terms of incidents which may occur on the property.
According to (legislation.gov.uk) an occupier must be prepared for the fact that children may be less careful and aware than adults on the premises. According to (AWH solicitors), there is a greater duty of care for child trespassers for the occupier. This is because most children are not as mature or as careful as adults, accidents are more prone to happen with children and this means that the occupier should be more careful with children to avoid any potential accidents or danger. The occupier is expected to make sure that the premises is safe and secure. It is also up to the occupier to hide any possible allurements on the premises as much as they possibly can. Allurements could attract strangers to the premises and risk potential theft on the property. This is put in place due to the duty of care which will prevent any dangers or injuries. 
Occupiers’ liability is not something a lot of people would take on the weight and responsibility of. As seen in (legislation.co.uk), the common duty of care required does not mean that the occupier owes any obligation to the visitor. This includes the respect of risks which are accepted by the visitor. It needs to be considered that there will be the same risks and principles in other cases and one person owes a duty of care to another. According to (law teacher), under section 1(6) of the Occupiers Liability Act 1957 and 1984 it provides that “no duty is owed… to any person in respect of risks willingly accepted as his by that person”. An example of accepting risk is the case Ratcliffe v Mc Connell 1999. The plaintiff who was in fact drunk proceeded to jump into a swimming pool despite the warning signs, suffering from serious injuries after hitting the bottom of the swimming pool during the drunken act. It states under section 1(5) that the occupier should take cautious steps to ensure that any warnings of danger on the premises are disclosed so that it is clear to anyone who enters the property. 
Defences for OLA include Volenti non fit injuria, s.1(6) 1984 according to (e-law resources), no duty of care is owed. This is in regard of risks which are willingly taken by visitors. The answer of whether the risk was willingly accepted is in the hands of common law principles. Contributory negligence in terms of the OLA is when a visitor fails to take reasonable steps to protect their own safety. An example of this could be a visitor climbing a tree on the premises resulting in injury. Damages of this defence can be reduced under the Law Reform Act 1945. Exclusion of liability under s. 2(1) OLA 1957 is a defence which allows an occupier to extend and exclude his/her duty to visitors. As seen in the case of White v Blackmore 1972, Mr White was killed at a Jalopy car race. The tragic incident was due to negligence because of the way in which the safety ropes were set up. A car in the race crashed into the ropes one third of a mile where Mr White was stood. This caused Mr White to be sent twenty foot in the air, he died from the injuries he received from this. There was a warning sign on entrance exclaiming that the organiser does not accept liability for any injury including death. Mr White’s widow acted against the organiser who defended with volenti. The defence of this was unsuccessful. Although he may have been volens regarding the risks however, he did not accept the risk of negligent construction with the safety ropes. 
There are various reform suggestions in terms of the Occupiers Liability Act 1957 and 1984. One of these suggestions include extending the duty of care in which is owed by occupiers when visitors or trespassers enter the premises. This could be done by expanding the duty of care to a wider variety of individuals that could potentially enter an occupier’s property. As it states in (e-law resources), under S.2(4)(b) Occupiers Liability Act 1957 an occupier is not liable for any danger caused by independent contractors. However, this only applies if the occupier acts reasonably in all circumstances when it comes to entrusting the work of the independent contractor. Therefore, the occupier must take reasonable steps when ensuring that the work which was carried out was completed properly and that the contractor was efficient. Although, this means that if there was an accident to occur by the independent contract worker on the occupier’s premises, he/she would not receive any duty of care from the occupier. Occupiers should also be mindful of the condition of their property. According to (local government lawyer) occupiers should have a positive risk strategy in place. This is because it is vital that anyone who enters the property is aware of the possible risks and/or dangers. This should include occupiers considering the effectiveness of their warning notices. Are they clear enough for individuals to see when entering the property? Occupiers should take into consideration the surroundings of their premises and if it is possible for any vulnerable individuals to enter such as children or young adults. As seen under the OLA 1957, occupiers must take extra care when it comes to children and be prepared for them to be less careful than adults when it comes to understanding risks and possible dangers. 
In conclusion, both acts mold together in an aim to balance the safety of visitors and the rights and responsibilities of occupiers. Both OLA 1957 and 1984 help in cases when it comes to identifying who is liable when incidents like injuries or death occur on an occupier’s property. The OLA helps occupiers to ensure that their property is safe for people to enter, and the Act also keeps children in mind, aware of the fact that they do not think like adults. Occupiers are not always liable for accidents that happen on their property. They are not responsible for risks willingly taken by visitors on their property. However, it is vital that occupiers make these risks clear by using warning signs or fences for example. In the case of Whtie v Blackmore 1972 Mr White died when a car crashed into the ropes. The organiser did not hold liability for this as it states on a sign when entering the property. However, the organiser did not ensure that the premises was safe for lawful visitors, which is an important step for all occupiers as they owe a duty of care. 
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