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LAW AND THE STATE

(4) ISLAMIC RELIGIOUS LAW
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than both. It is the result of a scrutiny, from a religious angle, of
legal subject-matter which was far from uniform, comprising as
it did the various components of the laws of Arabia and numerous
elements taken over from the peoples of the conquered territories.
All this was unified by being subjected to the same kind of scrutiny,
the impact of which varied greatly. This inner duality of legal
subject-matter and religious norm is additional to the outward
variety of legal, ethical, and ritual rules which is typical of a ‘sacred
law’. Jewish law was buttressed by the cohesion of the community,
reinforced by pressure from outside. Canon and Islamic law, on
the contrary, are dominated by the dualism of religion and state,
where the state is not, in contrast with Judaism, an alien power
but the political expression of the same religion. But their antagon-
ism took on different forms; in Christianity it was the struggle for
political power on the part of a tightly organized ecclesiastical
hierarchy, and canon law was one of its political weapons. Islam,
on the other hand, was never a ‘Church’, Islamic law was never
supported by an organized power, consequently there never
developed a real trial of strength; there merely existed a dis-
cordance between the sacred law and the reality of actual practice
of which the regulations framed by the state formed part, a gap
more or less wide according to place and time, now and then on
the point of being closed but continually reasserting itself.

There were two important changes of direction within the
history of Islamic law; one was the introduction at an early date
of a legal theory which not only ignored but denied the existence
in it of all elements which were not in the narrowest possible sense
Islamic, and which reduced its material sources to the Koran and
the example of the Prophet; the second, which began only in the
present century, is modernist legislation on the part of contem-
porary Islamic governments, which does not merely restrict the
field in which the sacred law is applied in practice but interferes
with the traditional form of this law itself. Again this interference
does not take the form of a struggle for power between competing
organizations; it poses itself not in the terms of replacing the sacred
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i); a mod?rn secular law but of r§govating its traditional form, and
¢ postulate that Islam as a religion ought to regulate the sph
of law as well remains unchallenged. o
I‘sllamlc law came into being and developed against a varied
political and administrative background. The lifetime 0; :Ze
Pro.phet was unique in this respect: it was followed by the turbulent
period of the Caliphs of Medina (632-61). The rule of the Uma n-
ads, the first dynasty in Islam (661-750), represented, in mglf'
respects, the (Eonsummation of tendencies which were iI;herent izyl
the nature .ot the community of Muslims under the Prophet
Dru‘ru‘lg their rule.the framework of a new Arab Muslim soiiet);
:naslsclreaFed., ?nd in this society a new .administration of justice,
il barp:c J1¥1sprudence, and through it, Islamic law itself came
e th:mg1 .- Ehe I:Imayyads were overthrown by the “Abbasids,
- early Abbisids attempted ro make Islamic law, which was
then still in its formative period, the only law of the ;tate Th
were successful in so far as the gidis were henceforth boimd ‘:y
;he' sacred law, but they did not succeed in achieving a permanen(;
;}?wn Qflthcior_y and prac.tice, of political power and sacred law.
¢ result was that Islamic law became more and more removed
frgm practice, but in the long run gained more power over th
minds than it lost in control over the bodies of the Muslims )
There fqiiowed the gradual dismemberment of the Is-la i
Empl%'e which was well on its way by about the year goo Nmuf
Islamic la*tv profited from its remoteness from po]iticalg ov.ve OW
.preservled its stability and even provided the main unifyin pele o
in a divided world of Islam. Having until the early ‘Abbﬁs%d ::?n;
been zfdaptab.Ie and growing, Islamic law from then onwargs b0
came increasingly rigid and set in its final mould. This essent'eE
rigidity helped it to maintain its stability over the centu;‘ies wh'lail
saw the derca_v of the political institutions of Islam. It was -
i(l)trc])ff:e:::(ri 1mmutal.)1;31, but the changes which did tak;e place w[el?;
more with niceties of legal ti
superstructure than with positive lagw. fltl:kogg :sn ;1 ﬁxeofeysiz?:?;c
law reflects the social and economic conditions of t)he ear!ljcf
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‘Abbasid period, but has grown more and more out of touch with
later developments of state and society.

The modern period, in the Western sense of the term, saw the
rise of two great Islamic states on the ruins of the previous order,
the Ottornan Empire in the Near East and the Mogul Empire in
India: in both empires in their heydays (the sixteenth and the
seventeenth century respectively) Islamic law enjoyed the highest
degree of actual efficiency which it had ever possessed in a society
of high material civilization since the early ‘Abbisid period. The
symbiosis, in the wake of Western political control, of Islamic law
and of Western law in British India and in Algeria (starting in the
cighteenth and in the nineteenth century respectively) gave birth
to two autonomous legal systems, Anglo-Muhammadan law (on
this see above, Chapter 1II (C), p. 139) and Droit musulman
algérien. Finally, the reception of Western political ideas in the
Near East has provoked, in the present century, an unprecedented
movement of modernist legislation.

All this applies essentially not only to the law of the orthodox
or Sunni majority but to the laws of the Shi‘is and of the Kharijis
as well. Particularly with regard to the Shi‘is, it might be thought
that their political doctrine should have led to the elaboration of
an essentially different doctrine; but this was not the case, and
their positive law, as that of the Kharijis, developed in close con-
tact with that of the Sunnis, just as their respective communities
for much of the time remained in close social and cultural contact
with each other, and it underwent only some more or less external
modifications which were made necessary by their particular
religious doctrines. Only the law of inheritance of the Shi‘is
represents an independent systematization of the common prin-
ciples found in the Koran. The Safavid Shahs of Persia, whose
empire for some time rivalled that of the Ottoman Sultans, were
never willing or able to enforce Shi religious law to the same
degree as their western neighbours or the Mogul emperors with

regard to Sunni law.
The central feature which makes Islamic religious law what it
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is, which guarantees its unity in all its diversity, is the assessing of
all human acts and relationships, including those which we call
legal, from the point of view of the following concepts: obiigator /
recommended, indifferent, reprehensible, forbidden. iLaw propg;
hag‘ been thoroughly incorporated in this system of religious
duties; these fundamental concepts permeate the juridical SLJiject—
matter as well. It might therefore seem as if it were not correct to

.5?'53?‘1‘; of an Islamic law at all, as if the concept of law did not exist

in isi'fzm. The term must indeed be used with the pProviso tihat

Is!amrc ?.aw is part of a system of religions duties, blended with
- mm—?ega% elernents. But though it was incorporated into that system

Iegal subject-matter was not completely assimilated, legal rclati;n:

shi-pf, were not completely reduced to and exprass’ed in terms of
religious and ethical duties; the sphere of law retained a techﬁical
tcharactsr 'of its own, and juridical reasoning could develop along
its own lines. That the concepts allowed/forbidden and valid/
mvahd_ were to a great extent coextensive made it possible for this
last pair, together with the kindred concept of a iega! effect, ro be
fitted into the system. There exists, thus, a clear distinctién be-
tween the purely religious sphere and the sphere of law proper
and‘ we are justified in using the terra Islamic law of the legai
suiilj;f:f;t—mai:ter which, by being incorporated into the system of
religious duti.es of Islam, was either materially or formallyh but in
any case considerably, modified. This legal subject-matter l’)ecame
islaxmc.law not merely by having considerations of a religious or

1119;'31’. kind introduced into it, but by the much subtler process of
being organized and systematized as part of the religious duties
Ofﬂ;l{'} Muslims. There remains a certain contrast betw;en the legal
subject-matter and the principles of its formal organization ’

_ \f}lt}}cvg‘ia Islamic law is a sacred law, it is by no means éssen—
tzali}l’ irrational; it was created not by an irrational process Vof
continuous revelation {as Shi'i law might have been but was not),|
‘but.by a rational method of interpretation ; in this way it ac uire(i
its intellectualist and scholastic ex*terior.) But whereas Eglamic
law presents itself as 2 rational systemn on the basis of matclrial
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considerations, its formal juridical character is little developed.
Its aim is to provide concrete and material standards, and not to
impose formal rules on the play of contending interests. This leads
to the result that considerations of good faith, fairness, justice,
truth, and so on play only a subordinate part in the system. It also
follows that the rules of Islamic law are valid by virtue of their
mere existence and not because of their rationality, and calls for
the observation of the letter rather than of the spirit.

Islamic law is systematic, it represents a coherent body of
doctrine. Its several institutions are well put into relation with
one another; the greater part of the law of contracts and obliga-
tions, for instance, is construed by analogy with the contract of
sale. Furthermore, the whole of the law is permeated by religious
and ethical considerations, as we have seen, such as the prohibition
of interest (or unjustified enrichment in general), the prohibition
of uncertainty, the concern for the equality of the two contracting
parties, and the concern for the just mean or average. That the
several contracts envisaged by Islamic law resemble one another
in their structure so much derives to a considerable degree from
the fact that the same concern for the same religious and moral
principles pervades them all.

There are two methods by which legal subject-matter can be
brought into a system, the analytical and the analogical. The
analytical method, the classical example of which i provided by
Roman law, leads to the creation of logically organized legal norms
in an ascending order. The analogical method leads to the organiza-
tion of legal subject-matter by parataxis and association. Islamic
law represents this latter type of systematizing in great purity,
and this corresponds with the type of thinking expressed by the
Arabic language. Closely connected with this way of thinking is
the casuistical method, which is indeed one of the most striking
features of traditional Islamic law. Al these features are mani-
festations of a typical way of thought which pervades the whole
of Islamic law and which has determined the organization of the
legal subject-matter in all its aspects.

Isiamic Religious Law
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An important criterion of the sociology of law is the degree to
which the legal subject-matters are distinguished and differenti-
ated from one another. There is no such distinction in Islamic law.
Even a systematic arrangement of the legal subject-matters is
lacking. Public powers are, as a rule, reduced to private rights and
duties, for instance the right to give a valid safe-conduct, the duty
to pay the alms-tax, the rights and duties of the persons who

appoint an individual as Imam or Caliph, and the rights and duties -

of this last. This is all the more significant as the Arabic language
possessed an abstract term for ‘authority, dominion, ruling power’
in the word sultan, a word which came to be used as a title only
from the tenth century onwards; but Islamic law did not develop
the corresponding legal concept. For the same reason, thé essen-
tial iristitutions of the Islamic state are construed not as functions
of the community of believers as such, but as duties the fulfilment
of which by a sufficient number of individuals excuses the other
individuals from fulfilling them: in fact, the whole concept of an
institution is missing. The idea of a juristic person was on the
point of breaking through but not quite realized in Islamic law,
and this did not happen at the point where we should expect it
with regard to the charitable foundation of wagqf, but with regard
to the separate property of a slave who is being sold not as an
individual but together with his business as a running concern.
In the field of what, in modern terminology, is called penal law,
Islamic law distinguishes between the rights of God and the
rights of humans. Only the rights of God have the character of a
penal law proper, of a law which imposes penal sanctions on the
guilty. Even here, in the centre of penal law, the idea of a claim
on the part of God predominates, just as if it were a claim on the
part of a human plaintiff. This real penal law is derived exclu-
sively from the Koran and the ‘traditions’, the alleged reports of
the acts and sayings of the Prophet and of his Companions. The
second great division of what we should call penal law belongs
to the category of ‘redress of torts’, a category straddling civil
and penal law which Islamic law has retained from the law of

i
‘
H
!
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pre-Islamic Arabia where it was an archaic but by no means unique
phenomenon. Whatever liability is incurred h‘ere, be it retahau.on
or blood-money or damages, is subject of a pt'*lvate c1a1.m,. pertalfll—
ing to the rights of humans. In this ﬁelq, thg 1deg of crgnmall gtul f
is practically non-existent, and ‘Where it exists it rhas een intro
duced by considerations of religious respogsnbﬂlty. So there 18 tr;io
fixed penalty for any infringement of the rights gf a human to ef
inviolability of his person and property, 'ogly exact reparation od
the damage caused. This leads to retaliation for homicide an
wounds on one hand, and to the absence of fines on the s_:)ther.
There are a few isolated doctrines in some schools of I-siamlc lE-LW
which show that the idea of a penal law properly spe-akmg was On
the point of emerging in the minds of‘ some Islamic s.chgl.iirs a}t:
least, but again, as was the case of a juristic person, 1t did no
in doing so- .
SufEC)ffjnding quually to the two spheres, the SPhere o‘f the .1'1ghts
of God and the sphere of the rights of hurx_lans, is Fhe .dlscre-tlonary
punishment of ta‘zir. The gadi may punish at his d1sert=:t10n any
act which in his opinion calls for punishment, whether it can be
subsumed under offences against religion (or morals Of _good
manners) or under torts committed against others. The La f”, Ee-
longs therefore to penal law proper, but even here I.slamlc ‘3;1 as
never envisaged the imposition of ﬁnes. ((Jocnﬁsc?i.on,. which was
frequently resorted to, particularly in e_::rly A?bamd times, Wf a
political act and is ignored by the Shari‘a.} Ta ar belongs neither
to ancient Arabian customary law which was ratified by Isla;'n, nor
to Islamic legislation which appeared l_n‘the Koran and in Fhe
‘traditions’. It was the first Muslim gddis in the Umayyad period
(towards the end of the seventh centgry) who.founcl themsetil\.ffzﬁ
called upon to punish, at their discretpn, all kinds of acts w ic
threatened the peaceful and orderl}.f existence of the new lsiamfc
society which was coming into being. But thg needs of IsI z.ltmic
society did not stop there, and further extensions of penal law,
and the creation of agencies which were to appiy thern, suchA as
the office of the muhtasib, an officer responsible for enforcing

o
%
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Islamic morals and good behaviour, and the nazaer [7'-mazahm
or ‘investigation of complaints’, a jurisdiction parallel to that of
the gadi, became inevitable, At the time, however, when the func-
tions of these organizations had been well defined and the special-
ists of Islamic law had to take notice of them, the cutlines of the
Shari®z hed already been firmly laid down, and this is why strict
theary could admit the m1, as it were, only on sufferance. Still
later develepments, such as the Ottoman codes or bandu-ndmes,

some of which treat in detail of penal law, were of necessity com-
pletely ignored by the theory. The sociological character of this
portion of :‘f?f.f reality of penal law in Islam has remained con-

stant, althoueh ity place in the official theory of Islanic taw is not
unifore, )

Ag regards the formal character of positive law, we can dis-
tinguish two extreme cases. One is that of an objective law which
guarantees the subjective rights of individuals; such a law is, in
the last resorr, the sum total of the pers or}a‘ privileges of all
indiv.duals. The opposite case is that of a law which reduces itself
?_0‘:1(.:*?1, tration, which is the sum total of particular commands.
tr. law belongs to the first type, and this agrees with what the

n of the structure of Islamic ‘public law’ has shown.
e "' feﬂufe: which results from all this is the private and
individuahstic character of Islamic law. However preminent a
place a pregramme of social reform and of improving the posi-

tion of the socially and economically weak occupied in the

horan, Islamic faw, in its technical structure, is thoroughly

individualistic.

Islarnic faw represents an extreme case of a ‘jurists’ law’; it was

reated and developed by private pious specialists. Islamic juris-
pwdenr{ ot figh did not grow out of an existing law, it itself created
the law; and the formauon of Islamic law took place neither under
the impetus of the needs of practice nor under that of juridical
technique, but under that of religious and ethical ideas. At the
very time that Islamic law came into existence, its perpetual
problem, the contrast between theory and practice, was already

-
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posed. Because Islamic law is a jurists’ law, legal science is amply
documented, whereas the realities of legal life are much less well
known and must be laboriously reconstructed from occasional
evidence.

Islamic law provides the unique phenomenon of legal science
and not the state playing the part of a legislator, of scholarly hand-
books having the force of law. This depended on two conditions:
that legal science guaranteed its own stability and continuity, and
that the place of the state was taken by another authority, high
enough to impose itself on both government and governed. The
first was met by the doctrine of consensus, the highest authority
among the ‘roots’ ot principles of Islamic jurisprudence, and the
second was met by the fact that Islamic law claimed to be based

on divine authority.

The influences which Islamic law has exerted on other laws
cannot compare in importance with the very fact of its existence.
The most remarkable of these influences did not proceed from
Islamic law proper but from the customary commercial law which
developed under its auspices. Several of its institutions were trans-
mitted across the Mediterranean to medieval Europe, and became
incorporated in the law merchant, the customary law of inter-
national trade. This is attested by the terms mohatra (from Arabic
mukhdtara), the evasion of the prohibition of interest by means
of a double sale, wval (French, from Arabic hawala, transfer of
debts), the endorsement on a bill of exchange, possibly cheque
(from Arabic sakk, written document), and semsalss, sensale,
Austrian-German Sensal (from Arabic simsar), broker; also the
institution of commenda is most probably derived from the identi-
cal institution of girad in Islamic law. Another significant but
purely formal influence occurred in Islamic Spain where the
Christians who had become Arabicized, the Mozarabs (see above,
Chapter 11, p. 86), adopted the technical forms of Islamic written
documents for their own contracts and maintained this custom in
Toledo for about two centuries after the Christian reconquest in
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1085. At the opposite end of the Mediterranean, Islamic law has
exerted a deep influence on all branches of the law of Georgia,
including the law of maritime commerce, during a period extend-
ing from the Seljugs to the Safavids (¢. 1100 to 1500). There is
finally the effect of Islamic law on the laws of the tolerated religions,
the Jewish and the Christian, within the Islamic state. On the
Jewish side, it seems that Matmonides (d. 1204) was influenced
by some features of Islamic works in the arrangement of the
subject-matter of his Code, the Mishnah Torah, which is un-
precedented in Jewish literature; he also says in his Commentary
on the Mishna which he wrote in Arabic (in the Introduction to
the so-called Eight Chapters): ‘Besides Talmud and Midrash,
T have made use of the philosophers old and new, and many others,
and one ought to accept truth from whoever expounds it.” But this
whole matter has not been thoroughly investigated as yet.! On
the other hand, it is certain that the two great branches of the
Oriental Christian Church, the Monophysites and the Nestorians,
did not hesitate to draw freely on the rules of Islamic law, not
indeed in the law of family which was ruled by canon law, but in
all those subjects which could conceivably come within the pur-
view of the Islamic gadi, particularly the law of inheritance and
the rules relating to pious foundations. for although the Muslims
left to those communities, in principle, legal autonomy, it was
open to every member who was dissatished with the decision of
his ecclesiastical tribunal, to bring the case before the gadr who
had, of course, to apply Islamic law. This is true in particular of
the ‘Codes’ which were elaborated in those two churches between
the eleventh and the thirteenth centuries but which remained
literary exercises without legislat®  authority before the ecclesi-
astic tribunals. That the ‘civil taw’ of the shari*a should have
been incorporated in the laws of a number of contemporary states

. and become applicable not only to the Muslim but also to the

B e e SRR

non-Muslim parts of their populations, is really not a legacy of
Islamic law but a consequence of the ideology of modern national

" 1 am indebted for this information to Professor S. . Goitein.

e
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states; the most important cases were those of the territor'ies, and
later states, which were detached from the Ott.ornan Emmre after
1918, and of Cyprus; this condition has remained essentially un-
changed in Cyprus, Israel, and Jordan.

JOSEPH SCHACHT
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