Is the defence of insanity fit for purpose or is it in need of reform?
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One of the first bout of controversy regarding the viability of using insanity as a defence for a criminal offence is the case of R v M’Naghten (1843). Where M’Naghten attempted to assassinate Sir Robert Peel, but failed to do so instead shooting his secretary Edward Drummond who succumbed to his wounds a few days later.  This resulted in the M’Naghten rules (1843) which laid out insanity as a defence for criminal action.  Which defines the defence as only valid if “the party accused was labouring under such a defect of reason, from disease of the mind,” Clarke & Finnelly (1843)
In other terms the person can only plead from insanity if they are suffering from a disease that makes them unaware of their actions, or that what they are doing is wrong.  The standout area on this definition is where it is called” A disease of the mind”. The issue with this is there is so many different conditions that can be defined as a disease of the mind.
Most assume that those who would plead insanity are those who suffer from psychopathy or have no remorse for those they harm however this is not the case. Many different issues can be defined as a disease of the mind, examples such as R v Kemp, where Kemp during a blackout attacked his wife with a hammer causing her grievous bodily harm. Tests performed on kemp showed that he suffered from arterial sclerosis an illness that causes the arteries to contract and restrict blood flow to the brain. Which in turn can cause “dizziness, confusion and coordination problems in the arms and hands.” Harvard Medical School (2019) The jury concluded that that kemp was in fact guilty but insane.  
However, despite common beliefs the plea of insanity is not only limited to violent crimes it can be used in place for other illegal actions one of these examples is the case of R v Clarke (1972) where the defendant placed a number of items in her handbag including. However, she asserted she” Had no recollection of doing so and that she must have done so in a bout of absent mindedness and hence, that she had no Mens Rea for the offence.” At the end, the judge ruled that the appropriate defence was one of insanity. R v Clarke (1972)
Another defence that exonerates the defendant of any criminal liability is the defence of automatism. According to R.B Berry (2012) automatisms are identified as “involuntary behavior over which an individual has no control. The behavior may be out of character and the individual may have no recall for the events.” Adding to this there are two types of automatism these being ‘insane automatism’ and ‘non-insane automatism’ as stated by J. Berman (2012) “non-insane automatism, the lack of control must be due to an external factor, for example a head injury” he further defined insane automatism as caused by an internal factor, such as epilepsy, diabetes or a cerebral tumour, it would be considered an insane automatism (in effect legal insanity)”



[bookmark: _Hlk69744953] Compared to the plea of insanity where the main factor of which is that the defendant was aware of what they did but did not understand the fact that what they were doing was wrong, the main factor of the plea of automatism is that the defendant had no recollection whatever of the actions that they performed, whether legal or illegal. An example of automatism within case law are the case of Broome v Perkins where the defendant, a diabetic had started driven erratically due to the effects of hypoglycaemia (low blood sugar level caused by an excess of insulin in the bloodstream) Despite this the defendant was found guilty as he was still able to “exercise conscious control over his car, veering away from other vehicles so as to avoid a collision, braking violently”.


[bookmark: _Hlk69814351]As insanity being used as a defence is always a controversial decision even all the way back in 1843 with the case of M v M’Naghten being previously stated. And especially for those who are the victims of any type of violent crime such as assault and battery.  The need for reform is clear and the Law Commission (2013) has provided a number of reasons why these include, “the law lags behind current psychiatric understanding”, “the term insane is outdated and is incorrectly used to label those with learning disabilities or epilepsy” and that “case law on insane and no-insane automatism is very inconsistent”. 
[bookmark: _Hlk69827982]However, despite the numerous criticisms concerning the outdated and inconsistent pleas, of insanity and automatism. The law commission (2013) paper has stated that they have chosen to “prioritise our work on unfitness to plead”. This does not mean that they will not be putting anytime or effort into tackling the issues of insanity and automatism. Quite the opposite as they have proposed a new type of defence in the place of insanity. This will be known as “not criminally responsible by reason of recognised medical condition”. Which will be defined as a “Complete loss of capacity”. Partial loss of capacity or “substantial loss of capacity” will not qualify for the defendant for this plea.  
These efforts by the law commission alongside previous controversies has shown that the plead of insanity and automatism is in dire need of reform in order for it to be done there are steps being taken that have been previously stated in order to accomplish this. If done effectively this will allow for those who use the insanity plea as a way to escape the correct punishment to be correctly punished.
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Advice on criminal liability 
Due to the history between Ali and Jenny including the history of control and jealousy. It was clear that Ali wanted to get under Colins skin. And in turn colin retaliated however it does not mention who threw the first punch. Despite this this Ali can be charged with Violent Disorder which he is guilty of. As well as this he can be charged with Affray the charge of which can land Ali with a maximum sentence of up to 3 years. Furthermore, Ali can be charged with section 39 of assault and battery due to the fact he assaulted Colin as well as the punching Lee which is a maximum of 2 years imprisonment and/or a fine. 
However, Ali hit Lee with such force that Lee fell backwards and was knocked unconscious. Due to the fact Lee has just been knocked unconscious. If Lee were only knocked unconscious and made a full recovery Ali would be charged with assault as the mens re of assault is to cause immediate unlawful personal violence. However, this was not the case and lee passed away from his injuries later that night. There would be a chance for Ali to be charged with involuntary manslaughter, (a crime that can carry a potential life sentence in prison however it a lesser sentenced can be imposed by the judge). As the argument can be made that Ali turned around and punched lee out of instinct, and not with any malicious thought beforehand. Furthermore, Ali did not intend to kill Lee by puncing him.  However, if the court does not accept this there Ali can be potentially charged with manslaughter instead carrying the same sentence as involuntary manslaughter. 
After the fight subsided Ali fled the scene in order to avoid arrest, this is not a very good look for someone who will potentially need to be pleading not guilty, as someone who is not guilty of the action such as colin would not have left the scene. Him doing so shows that he is guilty of his actions and is aware of what he has done to lee. prompting him to possibly to be charged with perverting the course of justice. As he had fled the seen in order to avoid questioning and or possible arrest. Unlike jenny and colin who stayed at the bar until an ambulance arrived. 
The following day when colin was leaving work Ali approached colin and asked if he had said anything to the police to which colin replied no. as the police had asked witnesses to come forward in regard to what happened.  Due to Alis actions towards colin for this he could possibly be charged with Witness intimidation as he approached colin in order to threaten him or persuade him. If charged in a crown court the maximum sentence is 5 years imprisonment and/or fine.
After colin said that he had not given evidence to the police he began to walk away however Ali grabbed colins arm. And then proceeded to stab colin in the stomach this caused colin to bleed profusely from his wound and would succumb to his injuries only minutes later. These actions can be labelled as intention to cause grievous bodily harm or since colin passed away premeditated murder which is always a life sentence as a minimum. 
Examples of case law that can be shown as like the events of what has taken place in Ali’s case. The case of R v Woolin was one of which a 3-month year old baby was thrown onto a hard surface by the defendant. In which the baby suffered a fractured skull and died. The charged pressed against the defendant at the end of the court hearing was one of manslaughter as the court agreed that the defendant knew the serious risks of throwing a child. And the injuries that could be caused to it. When discussing alis case this case is similar in the fact that ali knew the risk he was taking when he decided to punch the doorman, Lee. As well as the potential injury he could sustain. If we compare these 2 cases Ali will likely have the same sentence of manslaughter as did Woollin.  
Another case that could eb brought forward that is similar is the case of R v Venna, a case in which police were arresting people who are causing a public disturbance, in which the defendant refused to come quietly and kicked out at an officer in turn breaking a bone in the officer’s hand. This situation could be compared to Alis into the fact that he punched the doorman Lee while in the middle of the fight after he told Ali to get out.  
The case of R v Larkin where Larkin was trying to frighten his mistress’s lover. However, Larkin claimed his mistress who was drunk stumbled and fell against the razor which in turn killed her.
Ali in a similar fashion was trying to frighten someone from talking to the police that person being Colin however when the knife was plunged into colins stomach it was not made clear whether it was an accident a deliberate action on Alis behalf in order to make sure. That colin would not be able to testify permanently.
Overall, Ali is most likely liable to be sentences for the most serious offences as well as the least serious. However, this will overall be determined by the court as well as the prosecutors.





Ali Case law examples 
R v Woollin 
R v Venna 
R v  Larkin














