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Are Non-human Animals Deserving of Justice? 
The treatment of non-human animals and their suffering are issues of importance discussed within environmental animal ethics. It is widely understood that we, as humans, have obligations toward non-human animals, but there is disagreement as to whether these are obligations of justice or morality. In this essay, I will begin by discussing Rawls’ contractarianism as laid out in his book A Theory of Justice and will proceed to consider how his theory excludes animals and how it might be changed to allow for justice for animals, if animals are indeed creatures to whom justice applies. 
Justice (as traditionally thought) usually relates to inter-human relationships, rather than transactions between species and many definitions refer to people, or law, which is a contract to which animals are (rightly or wrongly) not usually seen to be bound. One definition of justice in relation to animals is that of Robin Attfield and Rebekah Humphreys in their 2016 paper ‘Justice and Non-Human Animals’: “Justice is […] about treating individuals fairly” (Attfield & Humphreys, 2016, p. 2). This leaves an opening for the inclusion of animals in the use of the term “individual”, and for Humphreys, fair treatment requires the avoidance of animal suffering, as it does for many other animal ethicists. 
Further, most humans would agree that cruelty to animals is morally wrong, and that we, as humans, have a moral obligation to animals. However, the question is whether these can be said to extend to be obligations of justice. In this essay, I will show that non-human animals are (contrary to certain positions) deserving of justice, and that our moral obligations toward them extend into the sphere of justice and beyond ‘mere’ obligations of compassion and mercy.  
John Rawls’ contractarianism as laid out in A Theory of Justice requires that in order to be deserving of justice, an individual must be able to enter into a contract and make rational decisions from behind a “veil of ignorance” (Rawls, 1999, pp. 118-123). The veil of ignorance requires that those who make the decisions do so from an unbiased perspective, wherein they do not know the details of their own circumstances (Rawls, 1999, pp. 118-123). For example, those making decisions about disadvantaged people in society, such as disabled people, must do so without knowing whether they themselves might be disabled. This supposedly means that the decisions made are more beneficial to these disadvantaged groups, meaning that they are more likely to be just. 
However, Rawls excludes animals from the scope of justice as they are incapable of entering contracts, and the “duties of compassion” we owe them are “outside the scope of the theory of justice, and it just does not seem possible to extend the contract doctrine so as to include them” (Rawls, 1999, p. 448). Further, Robert Garner outlines the two specific grounds on which Rawls excludes animals: the need for reciprocity, and the requirement for recipients of justice to be moral agents (Garner, 2013, pp. 23-24). I will explore these in more detail. 
In A Theory of Justice for Animals, Robert Garner expresses that since theorists assume that animals are unable to be “parties to the agreement”, they cannot be afforded protections from “directly” within it (Garner, 2013, p. 24). Garner further states that society is “a cooperative venture for mutual advantage” and in order to benefit from society and its endeavours, those who take part in it must be able to contribute to it and, therefore, it requires a level of reciprocity which animals are not necessarily capable of (Garner, 2013, p. 24). In illustrating this, Garner refers to traditional contributions to society which most humans make, such as earning money, but it could be argued that not all humans do contribute in such ways and yet, all humans are usually seen to be deserving of justice (Garner, 2013, p. 24).
However it could be argued that animals can make contributions to society, although they are outside of the traditional human contributions we usually consider. Garner uses the work of Mark Coeckelbergh to illustrate that animals do “make a substantial contribution to society” (Garner, 2013, p. 29). Coeckelbergh’s example of contributions include being a source of food, contributions to medical research and toxicity testing and provision of entertainment (whether consented to or not) (Garner, 2013, p. 29). We have, however, abused their contribution to the contract through practices such as factory and fur farming that cause a great deal of “humanly generated and avoidable” suffering (Attfield & Humphreys, 2016, p. 7). I would like to add that non-human animals also act (and have done for some time) as natural habitat maintenance and pest control as well as health support for both physical and mental disabilities - such as guide dogs and ship’s cats. In return, domestic animals rely on us for their lives, and therefore, this is a contract we have formed with them, and they have implicitly signed it (Garner, 2013, p. 29). 
There are some major differences in our potential ‘contract’ with wild animals as Peter Singer argues: their quality of life is dependent on our noninterference (Singer, 1976, pp. 224-226). Fair treatment in the case of wild animals refers to humans protecting their habitats to a sufficient level that it will “fulfil their basic needs and further their own interests” (Attfield & Humphreys, 2016, p. 7). We must respect the predator and prey dynamic of wild animals and should not attempt to get involved. Some may disagree with this, as it may lead to the extinction of certain species, but it is perhaps important to note that we have already contributed significantly to the extinction of some animals through poaching, habitat destruction such as deforestation and global warming – thus, through our interference.  
The differences between wild and domesticated animals highlight that “[i]n matters of justice we should bear in mind that different animals have different interests and, therefore, will require different treatment” (Attfield & Humphreys, 2016, p. 7). This requires a recognition that animals deserve equity, rather than equal treatment to humans. Animals’ needs are different depending on the species and animals deserve equal consideration, as Peter Singer maintains, because “[t]he basic principle of equality does not require equal or identical treatment; it requires equal consideration” which “may lead to different treatment” (Singer, 1976, p. 3). For example, it is useful to an elephant to have a savannah to roam with watering holes and plants, however, for a tree frog, this environment would not allow them to access what they need in order to survive. If we believe that animals should have equal consideration, we are likely to want to include them in the sphere of justice because we believe they deserve fair treatment and that we should give equal consideration to their interests where those interests are like and where they conflict with humans’ interests. 
To return to reciprocity, Attfield and Humphreys disagree with the idea that justice always requires reciprocation, on the grounds that there can be justice between members of different generations, and we can have obligations of justice to future people (Attfield & Humphreys, 2016, p. 6). They thus contend that there can be justice between “members of different sentient species” which requires the basic needs of animals to be met, and that those who agree that animals have interests which sometimes take priority over human interests are in danger of “appearing inconsistent” if they “deny that these are obligations of justice” (Attfield & Humphreys, 2016, p. 6). This is because “justice […] concerns the satisfaction of needs among sets of individuals capable of affecting such satisfaction in others, with basic needs as a priority”, and we are equally capable of affecting satisfaction in those of different generations and different species despite their inability to reciprocate it (in most cases) (Attfield & Humphreys, 2016, p. 6). Thus reciprocation is not necessarily a basis to exclude animals from the scope of justice, as the meeting of the basic interests of all are more important. 
Returning to Rawlsian theory, in A Theory of Justice, Rawls argues that “a conception of justice is but one part of a moral view”, indicating that he believes that moral considerations and justice are separate but related entities (Rawls, 1999, p. 448). On the other hand, Attfield and Humphreys argue that somehow, those who wish to protect animals’ interests must reconcile these, else, as I have mentioned above, they are at risk of “appearing inconsistent” (Attfield & Humphreys, 2016, p. 6). 
That said, many theorists, such as Moellendorf and Barry agree with Rawls in that, as Moellendorf states, “duties of justice are a subset of all moral duties” (Moellendorf, 2002, p. 31). And further, Brian Barry, who is a Rawlsian liberalist, regards non-human animals as part of moral considerations but not deserving of justice, as “it does not seem to [him] that the concept of justice can be employed intelligibly outside the context of relations between human beings” (Barry, 1999, p. 95). This suggests that, for some theorists, obligations of justice may be of more importance, or more “binding” than those of morality, and thus human interests may be prioritised over those of animals. It could be argued, as Attfield and Humphreys do, that this is a narrow concept of justice, and “justice is best examined against a background of a range of moral virtues” (Attfield & Humphreys, 2016, p. 4).
In A Theory of Justice for Animals, Garner explains that for Rawls, only humans are moral agents, which means that only humans can be included in the scope of justice (Garner, 2013, p. 24). In Political Liberalism, Rawls defines a “moral person” as having “a capacity for a sense of justice and for a conception of the good” (Rawls, 1993, p. 109). Thus, he excludes animals. However, he is clear that we have a moral obligation toward animals in not mistreating them, but this is not an obligation of justice: “certainly it is wrong to be cruel to animals” because their “capacity for feelings of pleasure and pain […] clearly imposes duties of compassion and humanity” (Rawls, 1999, p. 448). 
Therefore, there is a tension between Rawls’ liberalism and his belief that we should not be cruel to animals, as non-human animals are owed our moral obligations, but animals’ interests are often overridden where humans interests conflict – even if the animal’s needs in that situation are basic, and the human’s needs peripheral (Attfield & Humphreys, 2016, p. 5). This means that liberal theories cannot “offer sufficient restrictions” in order to protect animals’ interests because humans have the ability to construct their own moral good (Attfield & Humphreys, 2016, pp. 4-5). Because we have the liberty to pursue our own conception of the good provided it does not harm other humans, Garner argues that although our own conception of the good might include the fair treatment of animals, we are “not entitled to impose it upon others”, and others must respect our conception the good in return (Garner, 2013, p. 26). This means that human interests are always likely to take priority over animal interests because attempts to protect animals’ interests are always “trump[ed] […] where such attempts conflict with the liberty of humans” (Garner, 2013, p. 26) (Attfield & Humphreys, 2016, p. 5).
One attempt to include non-human animals in a contractarian argument can be attributed to Mark Rowlands. He attempts to amend the Rawlsian veil of ignorance to include “species along with gender, race, and social situation as unknown” (Garner, 2013, p. 29).  For Rowlands, as the rational decision maker does not know what species they are, they could suffer if practices such as factory farming and animal experimentation are to continue, which means that the most rational choice would be for humans to be vegetarian and to abolish factory farming and animal testing (Rowlands, 1998, pp. 149-150). This choice would be made behind the veil of ignorance as the decision makers in this instance would be unaware of their individual identities, including their species, and therefore, it would be most rational to make a choice which does not negatively affect any group. In the second part of their paper ‘Justice and Non-Human Animals’, Attfield and Humphreys describe this theory as “creditable but unconvincing” because “choosers who have no idea what their own good consists of can hardly be understood as capable of rational choice at all” (Attfield & Humphreys, 2017, p. 48).
Rawls’ theory is, overall, potentially problematic in its exclusion of non-human animals, as the reasons he uses to deny animals justice could be just as easily applied to some humans, thus undermining itself. He argues that “only those with either the capacity for moral agency or the potential to develop it are to be included in the contract” which excludes some vulnerable people who many would agree are deserving of justice, such as those with severe mental disability (Attfield & Humphreys, 2016, p. 9). Rawls is aware of the issues this presents: “those more or less permanently deprived of moral personality may present a difficulty” (Rawls, 1999, p. 446).  Despite this, he does include those he deems capable of developing moral agency, such as babies, but in this case, it may be possible to argue that some animals are capable of moral agency. For example, in his 2020 paper ‘Animals and the Agency Account of Moral Status’, M.G. Wilcox argues that agency and sentience are “co-extensive”, meaning that all moral agents are sentient and all sentient beings are moral agents (Wilcox, 2020). Wissenburg furthers this, as he states that “[s]entience […] is the emotional basis of morality and justice” and on this basis, “animals can legitimately be called recipients of distributive justice” (Wissenburg, 1993, p. 11). Thus, according to Wilcox and Wissenburg, if we argue that animals are sentient beings, which many do, we must also agree that they are capable of moral agency, which entitles them under Rawlsian theory to be recipients of justice, even though Rawls himself excludes animals. 
Attfield and Humphreys argue that humans are usually regarded to be “somehow weightier in the moral sense than non-human beings” and human interests are often considered more significant than animal interests (Attfield & Humphreys, 2016, p. 3). They claim that animals’ basic interests should take priority over humans’ peripheral interests, and that “basic interests do not become less basic, or less significant” because they are not anchored to a sense of justice (Attfield & Humphreys, 2016, p. 6). This is a fair assessment, given that Attfield and Humphreys suggest that moral considerations and those of justice must be aligned if we are to be consistent in our reasoning, and thus animals are deserving of justice (Attfield & Humphreys, 2016). 
In conclusion, the exclusion of non-human animals from the scope of justice in contractarian theory has negative consequences for the fair treatment of animals because it allows that basic animals’ interests might be overridden by peripheral humans’ interests should they conflict. As Attfield and Humphreys have consistently held, those who do not seek to reconcile moral considerations and those of justice are in danger of appearing inconsistent when it comes to animal ethics because the fair treatment of animals is a concern of justice. Although Rawls excludes animals from the contract doctrine and recognises the issues with doing so when it comes to vulnerable human groups, and even if we maintain this exclusion, animals are benefitted and harmed by the moral decisions humans make and therefore, non-human animals are very much capable of being recipients of justice. Further, Animals as sentient beings do contribute to us and our society, and therefore, the issue of reciprocity is possible to overcome and does not present a strong argument for the exclusion of animals from the scope of justice. Even if we reject the idea that animals contribute to society, we find it acceptable to have obligations of justice between members of different generations, and thus it is not too far to say that we can have obligations of justice between species in the absence of a reciprocal contract. To overcome the tension between the exclusion of animals from the sphere of justice and the want to include them in moral considerations, (the latter of which Rawls does in fact want to do), animals need to be included in the sphere of justice, which requires that we align our moral obligations toward animals with what is owed to them in terms of justice.
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