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Commonly used terminology instead of transgender might be trans male/female or just trans (Stonewall, 2023).
Transgender: When the gender assigned at birth is no longer the gender identified with (Stonewall, 2023).


Over a third of LGBTQ+ people feel they need to hide who they are at work (Stonewall, 2023).
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Workplace Trans Inclusion















Transgender people are exceptionally vulnerable to discrimination, whether it is from a lack of understanding, institutionalised prejudices, or even direct harassment (PHR Solicitors, 2023). 

According to Bachmann & Gooch (2018), 41% of transgender people and 31% of non-binary people have experienced a hate crime or incident within the 12 months prior to being surveyed.

The Equality Act 2010 (EA) identifies gender reassignment as a protected characteristic. By definition, this is identified as those from the point of proposing to undergo through to having already undergone a process (Barnett, 2020). The EA therefore protects individuals at any stage of the process, and you do not have to have undergone any medical treatment to that effect (Barnett, 2020). 

The employment tribunal (ET) in the case of Taylor v Jaguar Land Rover Ltd (2020), confirmed that the protected characteristic was inclusive of gender-fluid and non-binary persons. Further, a report by the Women and Equalities Committee of the House of Commons (2015) recommended that the protected characteristic be reidentified as ‘gender identity.’ The Act extends beyond employees to applicants for jobs, trainees, and contractors (Barnett, 2020). 
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Types of discrimination:

Direct discrimination is treating a person worse compared to another because of their gender identity. This can be circumstances whereby you have the protected characteristic; someone believes you have the protected characteristic (discrimination by perception), or connected to someone with the characteristic or believed to have (discrimination by association) (EHRC, 2023). 

Indirect discrimination occurs when policies or ways of working subjects people at a disadvantage based on their gender identity (EHRC, 2023). 

Harassment is subjecting people based on their gender identify to an environment which humiliates, offends, or degrades them. This type of discrimination has no justification, and the school would be required to demonstrate that it took every possible step to prevent any workplace harassment (EHRC, 2023).  

Victimisation is making a complaint or supporting someone who has made a complaint and being subjected to poor treatment as a result (EHRC, 2023).

Unless the school can demonstrate it has done everything possible to mitigate discriminatory acts, the school is vicariously liable for the acts of its employees. Equally, if it is reported that a trans person has experienced discriminatory behaviour, and no action has been taken to prevent this re-occurring – then this is also in breach of the EA (Morris, 2020). 

Moving forward 

Individuals will continue to need support and protection after the transition process, including:

· Regular 1:1’s 
· Inclusivity promotion 
· Ongoing training 
· Dealing with hostility 
 Lastly…
Positive action 

Under the EA, in a bid to lessen disadvantages faced at work by protected groups, individuals within the identified protected characteristic can be treated more favourably during recruitment or promotion situations – providing they are on par with the competition, which the school will be adopting (Morris, 2023). 
 






A number of small steps in union can have a significant impact by demonstrating the schools commitment to the inclusion of transgender people. Let’s work together to support our trans colleagues. 
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Understanding and prevention of workplace discrimination should not be underestimated.

Acceptance of people of all walks of life is increasing, and therefore it is timely the school ensures that in addition to legal obligations, promoting a working environment where everyone is accepted, regardless of their gender identity, is essential, where support is readily available and precautions are taken (PHR Solicitors, 2023). 

Before the transition / early stages of transition 

The initial contact an individual makes is particularly critical in setting the tone for gender affirming processes (McGrath & Temme, 2019). 50% of trans individuals have felt the need to hide their identify out of fear of some form of discrimination (Stonewall, 2023). In practice, the following suggestions require consideration at this stage (McGrath & Temme, 2019).
 
Consultation process and transition plan 

Each individual case is a personal one, and therefore adopting a consultative process enabling employees to share their own journey expectations and wishes (McGrath & Temme, 2019). Further, a transition plan and timeframe should be developed in conjunction with the employee, HR, and the line manager to outline the practical considerations in how the school can best support the employee at each stage (McGrath & Temme, 2019).  

Privacy 

Confidentiality is essential, guided by the employee on who they wish to share their gender information with, and any records held should be subject to the usual data protection regulations on a ‘need to know’ basis (Christen, 2023). 
 
External and internal support 

A number of services exist to support workplaces navigating gender transitions with their employees (McGrath & Temme, 2019). Those identified within the transition plan can also act as a support team and points of contact for concerns (Baboolall et al, 2021). 
 
Workplace leave 

A person cannot be treated less favourably for taking time off for their gender reassignment, compared with how they may be treated for any other illness or injury (EHRC, 2023). The school should maintain flexibility that time off might be required as part of the process, and this includes medical appointments and counselling associated with the process (Barnett, 2020). 
 
Preparing for resistance  

Continuing to reaffirm the relevant policies and the agreed facts of the transition in support of the employee transitioning will be key, alongside responding to any questions that may arise. The reporting process for any discriminatory behaviour should also be communicated. Trans-phobic jokes and derogatory trans-phobic terms are unaccepted as part of an inclusive workplace culture, and would be subject to usual disciplinary proceedings (Landy, 2017). 
 
[Sidebar Title]					
Risks and Consequences 

In cases of discrimination, regardless of the intentions of the actions I.e., taking positive steps or unintentionally discriminating, the school could face an ET claim for unlawful discrimination. This is because the discriminatory act can have the purpose or effect, and providing the claimant can demonstrate the effect it has had on them, then it is discrimination (Barnett, 2020).

There are four areas of compensation as a result:

Financial loss – this is inclusive of any lost earnings or future loss of earnings. Whilst it is expected that claimants will have made reasonable effort to mitigate any losses, tribunals generally have a level of sympathy during discrimination cases, where claimants may be having difficulty with future employment based on psychological impact (Barnett, 2020). Barnett (2020) continues that the ET have in the past made awards on this basis factoring in many years of future losses.  

Injury to feelings – guidelines on compensation exist in the form of three ‘vento’ bandings which are outlined as 
a. Lower band: £1,100 to £11,200 (less serious cases) 
b. Middle band: £11,200 to £33,700 (cases that do not merit an award in the upper band) 
c. Upper band: £33,700 to £56,200 (the most serious cases) (Walker and Clarke, 2023). 

However, it is important to note that this is not capped, and exceptional cases can exceed £56,200 (Walker and Clarke, 2023). In addition, a tribunal can award aggravated damages alongside if the conduct has been substantial (Barnett, 2020). 

Personal injury – this relates to any injury suffered by an employee as a result of the unlawful discrimination, and in most cases, is for psychiatric injury e.g., depression or stress (Barnett, 2020).  

Interest – this can be awarded to the injury to feelings and financial elements of the compensation (Citizens Advice, 2019). 

In the case of De Souza v Primark (2018), the employee was unable to use her preferred name and gender based on the right to work documents she provided. Further, working rotas displayed her birth name and therefore gossip and speculation began which resulted in discriminatory remarks and comments. Her claims for direct discrimination and harassment were founded awarding her a total of £47,433.03 in damages.

In addition, those who are forced to leave on the basis of discriminatory behaviour, could also claim constructive unfair dismissal as a result of a contract breach (ACAS, 2022). Awards for constructive dismissal are split into two categories – a basic award and a compensatory award. The basic award is a fixed sum using an individual's length of service and age in the same way as a redundancy calculation (Brown, 2023). However, the often-larger award is the compensatory award, and as of April 2023 - this can reach up to £105,707! (Brown, 2023).


[Sidebar Title]

The transition

Once a plan has been formulated with the individual, the school can take steps to support and affirm the gender identity (McGrath & Temme, 2019). Some practical considerations may include: 

Communication

The communications should be guided by the transitioning employee and is an opportunity to advise other employees on any changes (McGrath & Temme, 2019). 

Documentation
 
Any items that identify the individual as prior to their transition should be amended to reflect their new identity or the correct pronouns, such as ID badges, photos, emails, staff directory (Landy, 2017).
 
Facilities and dress code 

Unisex bathroom facilities are best practice and transgender employees are able to utilise their preferred facilities. Whilst there is a dress code of smart casual clothing, it should be reaffirmed that employees can wear elements of the code in whichever way they feel comfortable (Christen, 2022). 
 
Training 

All employees are required to attend mandatory training which will highlight transgender considerations and early interventions of concerns, the conduct of school  employees including on social media platforms, alongside ensuring resources on inclusion are readily accessible (Landy, 2017). 
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