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Evaluate the factors that led to the creation and development of the trust.

Today, trust is defined under section 1(1) of the Trust of Land and Appointment of Trustee Act (1996), as being any type of land placed in a trust (Government Legislation, 1996). The law of trusts is where a person on behalf of another for a particular purpose holds property which is then placed in a trust (Virgo, 2012). Trusts originates with property, the owner is the settlor but only in lifetime trusts, who would then transfer the trust property to the trustee, to hold for the beneficiaries. The trustee is then acting as a new owner for the purpose of managing the property (Langbein, 1955). In a will trust you have a ‘testator’ of the will, the distinction between a ‘settlor’ and a ‘testator’ is that a settlor is a person who settles a property in a trust, this can be during someone’s lifetime, for instance an inter-vivos trust or on death. Whereas a testator is someone who creates a will (UK Government, 2021). Under section 53(1) of the Law of Property Act (1925), it states that the trust must be in writing, witnessed and signed by someone who can declare the trust (Jones, 2009). The origins of the trust’s traces back to the thirteenth century when trusts were known as the ‘use’. Trusts were a conveyancing device for holding land to avoid any financial liabilities of property, this devise was used to transfer land for people to hold it (Davies and Virgo, 2013). In order to transfer land in the thirteenth century, the land had to be surrendered by the feudal lord of the original owner who would then make a feudal grant to their chosen transferee. However, until that grant was made, the lord will hold the land for the ‘use’ of the original owner (Trust Drafting and Precedent, 2021). There are a number of different judicial institutions that the English law has historically developed. Overtime the court of Common law had developed principles that were recognised as the law of torts, the law of restitution, the law of contracts, and the law of property. However, the Court of Chancery had its own set of rules, this body of law was known as ‘equity’. The Chancery had developed the law of trusts, commercial law, and legal remedies (Langbein,1955).

Trusts were developed by the courts of equity to override the rigidity of the English common law which does not allow a person or entitles from holding an equitable use of land and holding a legal title (Griffin, 2021). Trusts had developed before the Norman Conquest in 1066, this was when land was transferred ‘to the use’.  The use of land was connected with land ownership during the time of crusades which traces back to the 12th century. The Knight had left England to fight the crusades and needed to act as an administrator for his state. This meant the warrior being away from England and needed his land tended in his absence (Gvelesiani, 2020). This meant that the person who was left in charge had to exercise all the rights of the legal owner of land. Lord Chancelor had recognised the claim of a returning crusader. This meant the legal owner would hold the land for the original owner and would covey it back to him when requested (Alfred, 2019). However, this was causing some legal issues because when knights were returning from crusades there were some dishonest trustees which were refusing to return the land and there were no remedies available at common law. Therefore, equity was established by the King to resolve these types of cases. This was where equity had slowly developed a new body of law that protects the settlor and beneficiary from a dishonest trustee, this developed into the doctrine of trusts (Munsinger, 2020). 

Furthermore, equity is a body of procedures and principles which was developed alongside the common law and statue law (Nadler, 2021). Before equity, the King had developed a legal system known as common law, the law was administrated in local courts (Virgo, 2012). The decisions by the judges were very rigid and developed through elaboration of complicated rules and inflexible formalities. The common law was a body of rules during the medieval times, which were often interpreted strictly due to there being no remedies available. Due to there being no remedies available at common law litigants petitioned the King’s Chancellor in the realm, for new remedies to be introduced because common law could not provide adequate remedies because the system had hardened into a rigid technical system of writs (Rahmatian, 2015). The law was judge made law; it was based on decisions made by judges in earlier cases which created legal precedents (UK Supreme Court, 2023).

[bookmark: _Hlk129266250]In the nineteenth century common law courts only gave common law decisions, this meant they did not have any equity jurisdiction (Bryson, 2001). The Court of Chancey and the common law courts gave rise to many problems, judges were overworked and not able to cope with demands which were causing problems for litigants (Watt, 2014). The court of Chancery did not have the right to interfere with the common law judgement or change any judgment given by the common law courts, this would provide a fair result to litigants (Griffin, 2015). It was difficult for poor people and commoners to obtain justice from common law courts, damages were an inadequate term of compensation. A person who intended to create an action in the royal courts would have to obtain a ‘writ’ from the Government department that was authorised to issue writs. However, there was no jurisdiction in terms of a restrictive approach insisting on legal action, if the writs did not fit into an existing writ, it would not be allowed. Therefore, if it had fitted outside of the ‘form’ there would be no remedy, this provided inadequate redress to litigants’ grievances as there was restrictive administration of justice (Oleck, 1951). If writs were given at common law, judges would spend more time examining the validity of the writ than the claim itself (Belzer, 2016). This suggests that remedies were limited, and the Provisions of the Oxford Act (1258) rarely innovated new remedies (Haley and McMurtry, 2017). This shows the common law courts were inflexible due to the use of writs, as damages wasn’t considered an adequate compensation in certain cases. As a result, equitable remedies were established by the Court of Equity and was recognised as softening the rigidity and omission of the common law, this has helped to achieve justice (Subrin, 1987).

In contrast, common law had a technical pleading system which was designed to resolve any single issues, this meant that parties would plead back and forth until either party demurred, this resulted in a legal issue which led to a factual issue. In the nineteenth century, the lawyers believed that the technical pleading system would reduce cases to a single issue, but this wasn’t the case. The countless pleading rules resulted in the system becoming rigid over time, this was because parties could lose to technical grounds (Subrin, 1987). Additionally, the common law system was seen as too formalistic and rigid, this was due to common law courts allowing litigants to abuse injustice for the growth of a set of equitable principles outside of the common law (Holdsworth, 1915). This was due to some decisions at common law that were developed by the statutory provisions, this meant that there were permanent judges which were bound by their decisions. Whereas, equity was completely different to the common law, the chancery wasn’t bound by his decisions as he had a wider discretionary power when it came to decisions (Macnair, 2007). This indicates that common law contained unnecessary procedures that were too technical and failed to observe a procedure, this meant that there was an urgent call in a new system. Therefore, Equity introduced new remedies for litigants as the common law did not have adequate remedies available. The characteristics of equity started to form equitable remedies which were seen as acting in personam. The new remedies that were introduced by equity was an injunction, specific performance, rectification, and rescission (Griffin, 2021).

Moreover, the common law system was extremely slow, vulnerable to corruption, highly technical especially when civil juries were used (Courts and Tribunals Judiciary, 2023). The only remedy available at common law was damages, this remedy would not provide the claimant with adequate compensation in certain circumstances.  The king had dispensed a brand of extraordinary justice in cases where the common law had also failed the claimant, this was due to the King in this period were often fighting abroad or too young with these petitions. Therefore, Lord Chancellor had provided a remedy through the exercise of his discretion which had developed into two separate courts (Davis and Virgo, 2013). The courts of Chancellor grew massively over the years and was permanently based in West Minister, clerks were replaced by lawyers and remedies were passed down by the Chancellor which had formally established equity law (Tsielepis, 2012). 

Furthermore, the two-court system operated together, equity operated to fill the gaps that common law didn’t. Over time both systems became more developed which resulted in conflict rather than assistance. Equity was deeply criticized for its unpredictability and the remedies offered by the common law. Therefore, the Earl of Oxford Case (1615) was introduced to allow equity to take precedence over the common law. This enabled equity to create its own sets of rights and remedies (Hudson, 2016). Equity had filled the role of counteracting the rigidity of the common law, which was flexibly reacting to the circumstances of those coming before the law. Equity was counterbalancing these often-unfair rigid of strict laws (Griffin, 2021). Trusts were enforced by chancery not by the courts of common law. Fiduciary duties were regarded as adversary and rival, these duties had developed outside the common law. Common law did not enforce trusts nor predecessors, this was due to trusts being invisible to the common law.  This had resulted in debates between 1526 and 1535 in that uses at common law did not exist but arose as instruments of fraud and collusion (Seipp, 2011).

[bookmark: _Hlk129266415]Moreover, the case Lord Dudley v Lady Dudley (1705) illustrated that equity is not part of the law, it assists the law and reforms the harshness and rigidity of the law. This emphasises the fact that equity is a separate law system which fills the gaps in of common law. Equity had evolved when the Judicature Act (1875) was introduced, this was where equity and the common law courts merged which formed the Supreme Court of Justice that applied the common law and equity (Jarvis, 2019) and (UK Parliament,2023). After the Supreme Court merged, the court has divided into different divisions known as Probate, Queens Bench Division, Divorce Division, Chancery Division, and the Family division. It depended on which subject matter the case was in terms of which court the case will be heard in.  In cases where the court may apply the rules of both the common law and equity, if equity produces one result and common law produces another, section 25(11) states that equity will prevail if common law and equity conflict (Leeming, 2011). The Judicature Act has minimised the dependence of equity on the common law, they created a new system of procedures (Delany, 1961). 

This Judicature Act had thoroughly reformed the Court of Chancery, before there was no cross examination in cases and witnesses were called rather than placed in court, the court proceeding was all based on written documents. The Judicature Act had changed this, and all proceeding were shortened, pleadings were printed rather than written ones and all the unnecessary offices were abolished as they caused delays and expenses to suitors. The 1875 Act reformed the new rules of the court, for instance the new ‘fact pleading’. This type of pleading allows the person bringing the claim to provide the court with all facts to prove the cause of action. Until 1813 there were only two judges overseeing matters, and in 1873 these courts were abandoned, and the number of judges had increased to only seven. This had led to the courts being understaffed and overburdened, it became of a source of expenses and injustice (Haley and McMurtry, 2017).  

Moreover, the Franciscan monks have also been part of the development of trusts, in that they were able to retain the benefit of property without contravening their property. The use was created to aid simple frauds whereby property can be beyond the claims of creditors and feudal lords. Due to such avoidance of feudal incidents, such as marriage, escheat and wardship was the main influence of the growth of use. It was unusual for there to be more than one feoffee and they were directed as joint tenants, when the feoffees dies, new ones could be appointed. Consequently, the use was not recognised by the common law, common law failed to recognise the divide between legal and beneficial ownership (Haley and McMurtry, 2017). If someone was to convey the property to the use of an order of Franciscan monks, or to their own use for their life and then their widow and then to give their children equal shares. The common law had completely ignored the words ‘to the use of’, this meant that as far as the common law was aware they were owners by conveyance and subject to all feudal duties of their estate and they could do whatever they liked with the land (Penner, 2016).  The common law regarded trustees as owners, this suggests that the common law did not recognise trusts which shows the rigidity and harshness of the common law. As a result, equity had created new rights which provided beneficiaries with more rights against trustees (Zaccaria, 2019). 

The current law of trusts has been considered an outdated area of law; the general law of trusts has not been reviewed since 1925 (The Law Commission, 2017). However, the Law Commission had set a number of proposals in the development of trusts in 1985. The trust of Land had a dual system which overtime has not been easily managed and handled. This was due to successive interests in land that were created by the settlement under the Settled Land Act (1925), if the sale was not expressively imposed it created problems which led to the creation of inadvertent settlements. Therefore, the Law Commission has recommended a new type of trust which will allow land to be settled under the Settled Land Act (1925) or a statutory trust for sale imposed by the Law of Property Act (1925). Another issue with trusts in 1895 was that minors couldn’t hold a legal estate in land, this was due to minors not having the required capacity to accept or to create a trust. The Law Commission recommended that land conveyed to minors should be jointly with an adult, where they will hold the land on trust as joint tenants or as tenants in common. This reform has been met as there is now a variety of trusts that are available that allow minors to have trusts when they meet the legal age (The Law Commission, 1985).   

In contrast, the law of trusts was a body of principles that arose in the Court of Chancery, it was created to correct the harshness that arose from the common law (UK Parliament, 2023). Today, trusts help protect your assets, it is a legal arrangement where you can put property investments or personal items to someone else to look after for the benefit of a third person. Trusts can be set up at any time in your lifetime and can be written into your will. There are now a variety of different types of trusts that are available, each trust is different, and it depends how an individual wants to control their assets. For example, the main types of trusts now are discretionary trusts, accumulation trusts, mixed trusts, bare trusts and many more (UK Government, 2023). 

To conclude, there are many factors that led to the development of trusts. However, the origin of trusts traced back to the medieval times when they were known as the ‘use’. In the 12th century common law failed to recognise trusts, so equity developed a new body of law which now protects the beneficiaries from unlawful trustees (Munsinger, 2020). The aim of the doctrine of trusts was to improve the rigidity of the common law. Trusts have developed over time and are an effecting way of managing assets, investments, and property (UK Government, 2023).
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