An easement is an intangible property right which benefits one parcel of land (the dominant land) to use another piece of land (the servient land) (McFarlane, Hopkins, & Nield, 2021). Easements are generally positive conferring a benefit on the owner of the dominant land, thereby creating a burden on the other, e.g., right to walk across servient land, although occasionally an easement can be negative, e.g., dominant land’s right to light (Dixon, 2014). 
As the Law Commission stated in 2008 “there is no statutory definition of easements, rather their characteristics are derived from common law and the specific rights are dependent on the instrument of conveyance “. There are, however,  four essential conditions required for an easement to be possible which were established by Evershed MR,  in Re Ellenborough Park [1956], these are:  1. There must be two parcels of land, one  dominant, one servient, these two tenements do not have to adjoin each other, but there must be a degree of proximity, 2. The easement must benefit the dominant tenement (beyond raising the value of the dominant tenement, it must be linked to the use of the dominant tenement, and the right must not be purely for recreation, it must have utility), 3. The dominant and servient tenements must have different owners, 4. The right must be capable of being the subject matter of a grant (easements do not physically exist so they cannot be passed by possession) (McFarlane, Hopkins, & Nield, (2021).
Easements may be created in several ways, with, perhaps, the most adversarial way being by prescription. For context I will outline the two other ways of creating easements first. Creation expressly by a written grant usually followed by registration is straightforward and often used companies with such powers (e.g., electricity or water companies). The deed may be standalone, part of a lease, or transfer deed on the sale of property. When granted from a freehold or leasehold estate, an easement operates as a legal interest in the land as long as the land itself is registered at the Land Registry (Bevan, 2022). 
The second way of creating easements is by implication, through necessity, when selling land, where access to that piece of land is only possible over the seller’s retained land (Gaunt & Morgan, 2020). If, on the seller’s retained land, there is already an existing access route, the easement would likely arise under the Wheeldon v Burrows [1879] “rule”  which relates to “quasi easements”- a term coined to describe rights “created” by a landowner on part of his property for the convenience or advantage of another part, which would have been an easement had the parcels of land been owned separately. These “quasi-easements” may be converted into easements in favour of the purchaser when that part of the land is sold, provided that the access usage was continuous, in use at the time of sale and necessary for the reasonable enjoyment of the dominant land (Sara & Dovar, 2019).
Another category of implication is ‘by common intention’, when the easement becomes necessary in order to execute the “ common intention” of both parties to the sale, as determined in Donovan and Another v Rana and Another [2014], where  the need to lay service cables and pipes through the seller’s retained land to the land sold for development, although not made explicit in the conveyance document, was obviously implied, as the intention to build houses there was clear at the time of the sale (Bevan, 2022). 
The third way of creating easements is by prescription, a complex area of law, governed by a combination of common law, statutes, and case law, which is not entirely logical but is essentially the acquisition of easements through a process of time. There are three ways in which easements by prescription may be created: under common law, the doctrine of lost modern grant or under the Prescription Act (PA) 1832 (Ireland, 2013). 
Under common law a presumption of an easement right is created where a right has been exercised “since time immemorial” (decided by the Statute of Westminster 1275 to be the year 1189). However, by showing that the right has not been exercised at all times since before 1189, or that at some point the dominant and servient land had been under the same ownership, the presumption could be rebutted, so the claim would fail. In practice, therefore, a claim under common law is almost impossible to prove, so another doctrine was conceived, that of “Lost Modern Grant”, which relies on the assertion that where there is evidence of use for at least 20 years the law assumes that a fictitious express grant of the right was made after 1189 which has since been lost, so a period of 20 years’ use became, in practice, sufficient to establish a prescriptive right (Bevan, 2022), so the main principle becomes one of “acquiescence“ as summarised by Fry in Dalton v. Angus & Co. [1881] cited by Macfarlane, Hopkins, & Nield (2021). 
[bookmark: p876]Because both the above routes to claiming easements were so difficult to argue the Prescription Act (PA) was enacted in 1832 to require the need for a full period of 20 years (or, less commonly, 40 years) continuous uninterrupted enjoyment of the easement. But importantly it specified that that 20-year period must be those immediately up to the issue of court action. It also required that the “enjoyment of the easement” had be ‘openly and in the manner that a person rightfully entitled would have used it…. not by stealth or by licence.” (Bright v Walker [1834], cited by McFarlane, Hopkins, & Nield, (2021). Thus, while PA (1832) would defeat any claim by a servient owner, under common law, that the right could not have been exercised in 1189 if the dominant owner can prove use for the 20 years immediately preceding the commencement of legal proceedings, the requirement for the period of use to be continuous up to the date of proceedings defeats claims where use has ceased for a substantial time while the parties are in dispute.  Under PA (1832) such claimants must issue proceedings within one year to avoid their right under the Act expiring (Bevan, 2022). 
However, PA (1832) does not preclude claims being argued under the doctrine of “lost modern grant” which can still be invoked whenever twenty years uninterrupted use is established, even if that 20-year period of non-permissive use did not run to the date of the claim, as in Tehidy Mineral Ltd v Norman [1971]. The advantage of this being that even where the servient owner has taken steps to defeat a prescriptive right or a number of years have passed during which the land has been enjoyed with consent, a claim under lost modern grant can still exist (Lambillion, 2021). So, PA (1832), rather than clarifying matters seems to have resulted in a situation where much of skill in the pursuing a claim of easements by prescription lies in working out which method best fits the facts, rather than assessing the purposes behind the prescription (Cooke, 2020). 
Although easement by prescription may be acquired through use over a sufficient length of time, there is also requirement to establish that the use is of sufficient character, degree, and frequency, as considered in Orme v Lyons [2012], which concerned Lyons’ vehicular right of way over a track on Orme’s property. Orme disputed on the grounds that Lyons had used the track infrequently, but it was held that the use was sufficiently regular to assert a continuous right and that there was no statutory frequency requirement (Conway, 2013).
[bookmark: para41]In order to claim a prescriptive right to an easement the use must be exercised “as of right” without secrecy, force, or permission (either orally or in writing by the servient landowner). In Gardner v Hodgson’s Kingston Brewery Co Ltd [1903] the words “as of right” were intended ‘to have the same meaning as the older expression “nec vi, nec clam, nec precario: not by force, nor stealth, nor the licence of the owner” (McFarlane, Hopkins, & Nield, 2021). Where the servient owner makes forceful written objection to the user  it may be proved that any subsequent use by the dominant owner is contentious and, therefore, is not ‘as of right’ despite no physical action being taken although in Smith v Brudenell-Bruce [2002] it was held that the servient  landowner had to do everything he sensibly could to dispute and block the rights to avoid easements being acquired, setting a high standard for objections, however, LJ Richards  in  Winterburn& Winterburn  v Bennet & Bennet [2016] went a considerable way to address what is sufficient action to register an objection stating “Most people do not seek confrontation, whether orally or in writing, and in many cases they may be concerned or even frightened of doing so. Most people do not have the means to bring legal proceedings. There is a social cost to confrontation and, unless absolutely necessary, the law of property should not require confrontation in order for people to retain and defend what is theirs… The erection and maintenance of an appropriate sign is a peaceful and inexpensive means of making clear that property is private and not to be used by others. I do not see why those who choose to ignore such signs should thereby. be entitled to obtain legal rights over the land.” It is also important to distinguish between acquiescence and positive permission, such as granting a tenancy or lease, as only the latter is sufficient to defeat a prescriptive claim by the servient owner (Lambillion, 2021).

Rights exercised in secret will also fail. It is essential to demonstrate that the servient owner knew, or had the means of knowing, about the use and acquiesced for a claim to be successful, as highlighted by Liverpool Corp v Coghill [1918], where the use occurred at night without the servient owner’s knowledge (Ireland, 2013). 
There is further distinction between limited rights over the servient land and use so significant that the dominant landowner virtually dispossesses the servient owner (Ireland, 2013). In Re Ellenborough Park [1956], Lord Evershed ruled that an easement must, ‘not amount to rights of occupation or … substantially deprive the owners of proprietorship or legal possession’. Cases such as Copeland v Greenhalf [1952], London and Blenheim Estates v Ladbroke Retail Park Ltd [1992] and Batchelor v Marlow [2001] all support this view, known as the ‘ouster principle’, that if the servient owner cannot reasonably use his land it cannot be an easement (Bevan 2022). However, a contrary judgement in Moncrieff v Jamieson [2007] and subsequently Kettel & Ors v Bloomfield Ltd [2012] have led to ongoing uncertainty (Ireland, 2013).
The Law of Property Act (LPA) (1925) and the Land Registration Act (1925) (largely repealed and replaced by Land Registration Act (LRA) 2002) aimed to evolve and regularise land law; LPA 1925 s 62 facilitated the creation new easements by expressly including in a conveyance, without giving effect to the intention of the parties involved. It also gave the power to transform uncertain rights into legal interests (Ireland, 2013). 
The land register created by LRA (2002) guarantees the validity of titles, by acting as proof of title to land and details of any burdens attached to the land, thereby formally acknowledging the creation of easements. An easement may be either legal or equitable interest in land. To be legal the right has to be granted to a freehold estate or for a term of years absolute and may be expressly created by deed, statute or by will. If the servient land is registered under LRA (2002) then the legal easement must be registered, otherwise it can only be an equitable interest. The major difference between a legal and equitable easement is the ability of a legal easement to bind a third party (purchasers), whether they knew about it or not, whereas an equitable easement will only bind a purchaser who has prior knowledge of it (Davies & Taggart, 2021). But, LRA (2002) created a two level system whereby prescriptive easements in force before the legislation were protected and can operate as an overriding interest, whereas those that came into being after the Act were only valid up to 2006 and  thereafter required registration under the Commons Registration Act 1965 (amended 1995),  and could only be equitable interest until the grant or reservation has been completed by registration, when they become legal but then fail to qualify as an overriding interest because it is no longer an unregistered interest (HM Gov., 2021).
So, the law concerning easements is labyrinthine, determined by complex, often incoherent rules, prompting the Law Commission (2008) to review appurtenant rights and make recommendations for reform (Law Commission, 2011). The Law Commission did not recommend abolishing easements by prescription, largely re-affirming many aspects of the existing law, but sought to simplify matters by replacing the current position, whereby there are three ways for the prescriptive acquisition of easements, with a single statutory method. Their draft proposals were that an easement would arise by prescription on completion of 20 years’ continuous qualifying use (removing the rules about interruption under the  PA 1832), as long as that use is without force, stealth, or permission; and the use was not against criminal law, unless such use could be rendered lawful by the dispensation of the servient owner (Law Commission, 2011). Interestingly they also recommended the abolition of the ‘ouster principle’ and that the decision in Batchelor v Marlow [2001] be reversed by statute (Bevan, 2022). 
The criteria for establishing rights to light is slightly different to other rights; under PA (1832) oral consent does not defeat a right to light claim and, additionally, a tenant can establish a right to light, unlike other situations (Lambillion 2021). The Law Commission proposals would have changed the law in this respect by treating rights to light in the same way as all other easements and subsequently they published a more detailed report dealing with rights to light (Law Commission, 2014). 
While creating statutory control over easements is obviously not straightforward because new situations will continue to arise which require interpretation through case law and further regulation, the existing situation with respect to prescription remains excessively complicated, as was recognised in 2011, and needs simplifying. But 13 years have now passed and the modest, though laudable, Law Commission proposals seem to have been consigned to the dustbin of history. Given the priorities of the current government it now seems very unlikely that this arcane area of law will ever regain enough importance to be prioritised for statutory action in the foreseeable future, so the challenge either to create or deny easements will continue to be complex (Gaunt & Morgan 2020). 
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