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A freezing order is an interim injunction that is put into place to ensure the defendant will not be able to affect the rights of the claimant to assets that otherwise would be at risk. This was outlined in the Mareva Compania Naviera SA 1980 case. From this decision the freezing order has now gained statutory rights within the law. Although it is made clear that the claimant does not gain any rights of ownership over the items belonging to the defendant. This is stated by Lord Bingham freezing orders gives the right to deal with the asset by the court, assets do not move ownership and the claimant does not gain any equitable nor legal rights of assets of the defendant. (Watt, 2021)
For the court to be able to make a freezing order there must be some rules in place to ensure that it is not in an arbitrary manner. It must be convenient and just to have it apply as well it must either be unconditional or with conditions that the court think would be just. (Wilson, 2005)
In the case of American Cyanamid 1975 it can be seen from the ruling that it is a test of probability, this means that there would have to be an above 50% chance of the case to be successful for the injunction to be put forth. This was then seen as too harsh of a requirement as it is not the place of the court to come to such a verdict at an early sage of trial. Therefore, instead of the prima face requirement that was first needed at the appeal it was on the balance of convenience. This was to ensure that both the defendant and claimant would be in the same position whomever would be successful in the case, such can be seen in the argument made by Lord Diplock. (Moffat, 2005)
A criticism of the American Cyanamid 1975 case can be seen by Zuckerman (1993) where the lowering of the factual merit of the case it would allow both cases with as well as without merit from being accepted, this would mean it would negatively affect the defendant as it removes some of the burden of proof from the claimant. On the other hand, without it would then negatively affect the claimant as the burden of proof would be so high that before the case is brought to trial a substantial amount of proof would be needed and before this could be found irreparable damage could be done. Although a Zuckerman does accept that there is a need for some sort of pretrial judgement decision to ensure that only cases that have metric come before the court bit it should be on the balance of the rights of the defendant as well as the claimant to ensure justice is done whatever the outcome of the tile would be. It would also be necessary to look at what the potential for damage would be as well as weather the defendant would be able to right the wrong. If there is a high chance of damage and the defendant would not be able to pay the claimant, it would then be prudent to ensure that the assets belonging to the defendant would not be able to be damages ensuring justice will be able to be done at trial. This is a key distinguishing factor that gives back some rights to the defendant preventing the court freezing assets with no real need.
Additionally, this is expanded upon with the case of Re Bank of Credit and Commerce International SA (No 9) 1994. In this case the requirements for the court to be able to enforce a freezing order was expended to more detailed rules. The claimant must be able to make a reasonable ability to make the case in fact. The claimant must also prove that there are assets for the injunction to apply to either within jurisdiction or outside of with the addition an extra-territorial order. Finally, there must be a real risk to the assets that would render any verdict of the court unable to be enforced. The more stringent rules show that the court is very limited to where and when they can freeze assets of the defendant, this is a major shift towards the rights of the defendant and their assets. (Wilson, 2005)
Further expanding on the freezing order is weather the intent of the defendant matters when considering approval of a freezing injunction. On one hand it can be seen as purely the possibility of said assets being removed warrants the freezing order as it would be a very difficult task to prove ill intent as previous action would not help. In the case of Third Chandris Shipping Corporation 1979 it can also be seen that it may also not be from the potential of the assets being removed, this can be seen with international cases. If a freezing order could be given as a result of this it would place too high of a disadvantage on any company that was doing biasness internationally, allowing this to be a factor would heavily discourage any form of international trade as they would always be at risk of having assets frozen without justification. Lord Denning states that it is the outcome that needs to be looked at, therefore it was not on the intention to deprive the claimant of assets rather if the defendant has a poor history with payment or if they do not have a clear past. (Moffat, 2005)
Furthermore, in the Third Chandris Shipping 1979 case it can also be seen that issues may arise from freeing orders being able to be carried out in an ex parte, meaning without notice, for both the defendant as well as the need for some concessions made by the claimant. This is as a result of it being much easier for someone to make a stronger case when they do not have any competition. As a result of this it was then decided that claimant would have to give all the relevant information that they had in position to the court while making an application and such the court would be able to make a more rounded diction based on all the facts as a result of the claimant having to supply all information. This could be abused by the claimant if they do not provide some information, but if this is discovered then they would risk having the injunction being stopped. (Moffat, 2005)
Another tool that is used to ensure justice is done as it ought to be done with international freezing orders. Typically, a freezing order would only work within the borders of the English legal system but as a result of the order being against the person rather than the assets with the addition to the normal rules of international law. This is key in modern cases as many cases are international, especially fraud cases on a scale that would cause an immense amount of damage. This can be seen in the case of Derby and Co Ltd 1990 where the claimant was in the United Kingdome and the defendant was in Luxemburg and none of the assets of the defendant was within the jurisdiction of the United Kingdome. The claimant was acting against the people not the positions, so it was allowed. (Pettit, 2021)
Furthermore, in international aspect of freezing orders work both ways. This can be seen with the case Fourie v Le Roux and others. I this case they key aspect of allowing the freezing order was as a result of the freezing being directly related to the judgement, if it was not then it was likely for the freezing order to fail, there would also have to be a connection between the United Kingdme and the other territory in legal terms otherwise it would be very difficult to carry out any action. (Watt, 2021)
Another key aspect can be seen in the case of HM Revenue & Customs v Clayton Egleton 2006 where it can be seen some exceptions can be made in the need of direct interest. In this case it is in relating to a substantial non-payment of vat, the claimant did not have a legal claim to the money and was not directly associated with the party that had the freezing order against them, but they did have an equitable interest in the assets owned by the defendants. Following the printable that the court will ensure that a full and proper judgement will be able to be fount it was seen if the assets of the third party was not frozen it would place the claimant under too high of a risk. Considering the fact this could be done ex party it shifts strongly to the rights of the claimant as such an order can be taken against parties who may be fully unaware and not associated. (Hickin, 2007)
As well as a freezing order a court would also have other opinions in the injunctions that they would be able to implement depending on the facts of the case as well as what outcome would be the most beneficial for the defendant, the claimant and what would be the most just. The rights of this is seen in the Supreme Court Act 1981 s37 and mush like a freezing order will only act when it is just and convenient to do so. The key case in this would be Anton Piller v Manufacturing Processes Ltd 1975, the ruling of the is meant that the claimant was able to look at privet documents of the defendant and much like a freezing order it would have been done ex party and on a prima face judgement, meaning from the facts and without notice. This was to ensure that there was not the chance that before the client was able to look for the evidence of wrongdoing the evidence could be destroyed. (Wilson, 2005)
Further establishing this printable the case of Rank Film Distributors v Video Information Centre 1981 had brought the same printable to the House of Lords. The diction that came from this was more in depth. The first key issue that was discussed was the use of the information that was obtained. As a result of the refusal to comply with the order would be in contempt of court it would have meant any statement would be given under duress and so unable to be used the intended purpose. Therefore, a compromise had to come to where any information that was receive under the search order must only be used for said order and for no other reason in accordance with the self-incrimination principles. (McInnes, 1988)
This can also be seen in the case of Coca-Cola Co v Gilbey 1988 it is made clear that the court will decide if a sech order is in the best interests of the claimant, the defendant as well as the wider community. In this case the decision considered the safety of the defendant with threats of violence against them, but it was seen if that they were able to continue there would have been a much larger risk to the claimant as well as the wider community. (Pettit, 2021)
Expanding upon this there is a heavy limitation to the powers that a search order may give, this is to ensure that it would be fair as it is only a search order making a distinction between the powers associated with a sech warrant. This is shown as it is a mere request for the information rather than a demand. As well it would be on the discretion of the judge to decide the factors such as who may look for the information as well. Furthermore, as can be seen in the Lock International plc Beswick 1989 it brings forth complicating factors as a result of there being no right to demand access to property and so a person who would carry out such an order could be guilty of trespass. (Moffat, 2005)
The key duty of a search order would be to retrieve evidence so that the defendant would not be able to destroy or alter them. This is especially important in cases that rely on documents as such items could easily be tampered with or destroyed given notice. This is a defence of the claimant’s interests as it ensures that the defendant will not be able to destroy key evidence, although it could also lead to the breach of rights of the defendant as when given without notice it would mean it could interrupt the day-to-day life of an individual or the key operations of a company. (Watt, 2021)
One of the ways that the search order favours the defendant though would be with the limitation to the use of force then executing the order, another difference between a search order and a search warrant. This is in defence of the defendant because it limits the options that the claimant or whomever may be searching instead of the claimant when entering property especially, this again takes precedent from the Lock International case. (Watt, 2021)
Although In theory a person may be able to deny entry to a person caring out this a search order, they would still be refusing to comply with an order given by the court, and as such they would be guilty of contempt of court. This brings up the question on the validity of the Civil Praeger Act 1997 7(3) where it only permits entry. It would then mean the defendant would have the ability to say no in theory but would face persecution and allowing entry would be done under duress. (Moffat, 2005)
The concept of the search order from its initial development can be seen as having changed drastically as a result of a change of name. Originally called an Anton Pillar and now called a such order the change in name may appear to be minor but played a large role in the way it is perceived and the clarification that it had had through other cases. Theis is most clear with the deaccession that a judge may place on the function of the order. At a basic level it is to gather information that would otherwise be destroyed although it may be deemed necessity to confiscate some items as well to ensure that the law does is not able to continue to be broken while the trail is going ahead, an example of this would be the Columbia Pictures Industries Inc v Robinson 1986. In this case allowing the defendant to keep items that allow them to breach the rights of the claimant should not be allowed and so it would be in the best 9intrest to remove said items from them until a time judgement could be made. (Wilson, 2005)
As a result of the heavy burden on the defendant in search orders there must be a balance placed on the claimant to both ensure the rights of the defendant in law as well as to prevent any malicious or vexatious uses of such an order. an example of this would be with the search order only being given for a little right to the claimant as it is necessary to gain the information relevant to the case to ensure that the rights of the defendant will not be crossed. When items are taken there needs to be a detailed list of items that has been taken to ensure that property that the defendant still is the legal owner of does not go missing and finally limits to whom may take items from the property to only the solicitor unless specified otherwise. This ensures that the rights of the defendant remain a priority as this would be done before a trial and it would be unfair to treat them as they have committed a crime before it has been proven, as well it ensures the status quo will remain resulting in a much more clear and easier job for the court. (Pettit, 2021)
As can be seen there are specific protections afforded both the defendant as well as the claimant, the rights of both must be balanced alongside the need for justice. It could be said that the rights afforded are to bring all parties more in compliance with the law and to ensure all parties are following the best interest of the court.
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