Clare Louise Berner - CIPD Level 5 Diploma in Applied Human Resources Higher Apprenticeship 

Qualification: CIPD Level 5 Diploma in Applied Human Resources

Module Name:  Clare Louise Berner

Understanding Employment Law  – 5CELW


Q1.  Explain the purpose of employment law and outline the role played by the tribunal and courts system in enforcing employment law. (822 words)
Q2. Summarise the main principles of discrimination law in relation to recruitment and selection and explain how contracts of employment are established. (824 words)
Q3.  An organisation is planning a major reorganisation which will involve moving some staff to other sites and outsourcing a major function to a sub-contractor. (803 words)
(a) Outline when and how contracts can be changed lawfully
(b) Explain briefly the main requirement of redundancy law
(c) Summarise the main requirement of the law on business transfers
Q4.  Summarise:  (767 words)
(a) The major statutory rights employees have in relation to pay, holidays and working time and,
(b) The major maternity, paternity and other family-friendly employment rights
Q5.  Summarise: (801 words)
(a) The major requirements of health and safety law
(b) Key legislation supporting equality and diversity in the workplace
(c) The concept of implied duties in relation to employee management at work
Q6.  Explain briefly the main requirement of unfair dismissal law in respect of: (823 words)
(a)  Capability
(b) Misconduct
(c) Grievance

[bookmark: _GoBack]Total wordcount:  4840

Student Name:  Clare Louise Berner
Student Number:  1810268
CIPD Membership Number:  53280348


By signing below, I confirm that the work/evidence presented is my own, unaided work. I understand the regulations pertaining to candidate malpractice and the action that may be taken as a result.

Signed:  Clare Louise Berner
Date:  11/03/2019



Q1

Employment Law is key in the relationship between employer and employees; the mechanism to enable employees to be treated fairly under the law.  The Employment Rights Act 1996 contains various clauses within, ensuring employees are protected from being exploited, unfairly treated, not denied their basic rights such as equal pay or unfair dismissal, ensuring safe working conditions for all.  Enhancing and supporting social justice; equality, diversity and ethical working.  Employment Law today is increasingly important due to expanding organisations employing large workforces, which require these laws to protect their interests.    

Through government reforms and power; individuals gained more rights; government are central to how employment laws are introduced and amended.  Becoming part of the Social Charter brought the introduction of the National Minimum Wage (1998), new legislation regarding work-life balance, trade union membership; the UK follows legislation set out by the 1957 Social Charter.  European Law takes precedence over UK law (Daniels, 2019).  

Employment Law can consist of statues passed by Parliament which are Acts, Statutory Regulations, Directives from the EU and common law (Taylor and Wilkinson, 2016); case law which have become precedents can be binding.  Set by the Court of Appeal, Supreme Court or the Court of Justice of the European Union;  can only be changed if an appeal is made against the decision or future statutes alter it; or persuasive; the judgment if from a lower level court; the Employment Appeals Tribunal, consideration of the previous judgment, but if a good reason, the ruling does not need to be followed (Daniels, 2019). 
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ET’s comprise of three people namely; Employment Judge and two lay members. Being independent they will hear the case in respect of the ‘claimant’ (person making the claim) against the ‘respondent’ (employer, potential employer or trade union).  Most ET’s only have a Judge sitting alone to hear e.g. unfair dismissal claims (Daniels, 2019).  The three-member panel still hears discrimination and equal pay claims (Law Commission, 2018).

Appeals can only be on a point of law.  Appeals have to be lodged within 42 days of the ET decision to the Employment Appeal Tribunal (EAT); further appeals are directed up to the Court of Appeal, then to the Supreme Court (Daniels, 2019).

County Court and High Court appeals are directed at the Court of Appeal, then the Supreme Court.  The final Court of Appeal at present is the Court of Justice of the European Union if aspects fall under European law, in the case of Bickerstaff v Butcher (2015) NIIT/93/14 (Daniels, 2019).

Advisory, Conciliation and Arbitration Service (ACAS) play a major role in the ET process.  The claimant is required to inform ACAS before lodging a claim at the ET office for ‘early conciliation’ (CIPD, 2019c).  ACAS can facilitate and negotiate early settlement between both parties before it goes to hearing.  The claimant can accept or refuse this service, if refused, the claimant can lodge the ET1 with the ET office.  If the claimant accepts, there is 1 month in which to come to an agreement between both parties, this can be extended further by 2 weeks; if they settle through ACAS a COT3 is completed and neither party can pursue further; if the respondent refuses a settlement, the claimant can lodge the ET1 at the ET office.     Timescales of making a claim may be extended dependent upon circumstances, issues raised and if justifiable; the claim will be referred to a preliminary hearing to consider if the case should go to full hearing.   Preliminary hearings address anything that requires resolving before a hearing takes place; e.g. a claim may be deemed to be unsuccessful even if it was to proceed and the Judge can strike out the claim and orders the claimant to pay a deposit if they still wanted to proceed with the claim or could be that the respondent is trying to defend a claim which is un-defendable (Daniels, 2019).

The ET Office will forward the claim and ET3 to the Respondent.   The Respondent has 28 days to reply from the date the papers were sent, by completing the ET3 which forms the Respondent’s defence; a request of an extension can be made, this would have to be done within the 28-day period.   After 28 days, the case is listed for hearing.  If the respondent fails to reply, they have lost their entitlement to partake in proceedings (Daniel, 2019).

After the hearing the judgment is given in summary; giving key facts or may give thorough extended reasons, such as facts and merits of the case and explanation behind the decision of the ET.  If a party requires extended reasons, these should be requested within 14 days of the summary being given.  If the decision of the ET has been given verbally, the parties will need to request the decision in writing.  The ET decides who has won as well as what the remedies are; which is all dependent upon the type of claim brought (Daniels, 2019).




























Q2

There are many factors to consider when recruiting future workforce.  It is vitally important to ensure that everyone is treated fairly throughout recruitment, selection and promotion processes.   Discrimination law has majorly developed since the 1990’s; nine pieces of discrimination legislation have been incorporated into the Equality Act 2010 and over 100 smaller pieces of legislation (Daniels, 2019).  
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The Equality Act 2010 also covers less favourable treatment under EU law of part-time and fixed term employees and some protection in UK law for ex-offenders and union or non-union membership (Taylor and Wilkinson, 2016).  Discrimination legislation covers employees; self-employed; job applicants; past employees; trainees; armed forces etc (Daniels, 2019).  

Direct discrimination during the recruitment stage can result in the company/organisation being taken to court.  Example being a well-qualified candidate is turned down and not given the job due to their gender and/or race (Taylor and Wilkinson, 2016) these are protected characteristics, if this can be proven by the individual that it’s direct discrimination, a claim can be made against the employer for acting unlawfully; unless there is an ‘occupational requirement’ for doing so, such as requiring a specific gender; if not, no defence is allowed and the employer will have to pay compensation (Taylor and Wilkinson, 2016) this happened in the case of Amnesty International v Ahmed (2009) IRLR 884 (Daniels, 2019).

Some jobs have ‘occupational requirements’, which is important to note that these may only be carried out by individuals with protected characteristics, such as acting or modelling jobs; they may need to directly discriminate with regard to gender; but have a valid and justifiable reason for doing so (Taylor and Wilkinson, 2016).

An employer can indirectly discriminate through certain practices, rules and policies affecting a larger number of people with a certain protected characteristic; example being certain height restrictions, targeting more men than women, or a job description specification requires so many years’ experience, targeting mature persons and disadvantaging the younger generation (Taylor and Wilkinson, 2016).  Indirect discrimination can be lawful unlike direct discrimination; the employer will need to satisfy ‘objective justification’ (ACAS, 2013) for its rule, criterion or practice decision to discriminate and demonstrate its ‘proportionate means of achieving a legitimate aim’ (Taylor and Wilkinson, 2016). 

In situations where there are underrepresented groups, ‘positive action’ can be taken when there are candidates who are of equal merit at interview but choose a candidate from an underrepresented or disadvantaged group such as in race, age or gender to achieve a diverse workforce (Daniels, 2019).  

Some elements of Employment Law protection only relate to employees who have entered into a contract of employment; these are legally binding for both parties and therefore the employee is protected under their contract for unfair dismissal and terms within their contract must be honoured, otherwise there would be a breach; both parties would need to agree to any amendment thereto (Taylor and Wilkinson, 2016).

Therefore, when recruiting potential candidates, care needs to be taken at the recruitment stage; contracts can be formed verbally or via email etc; a contract of employment isn’t legally required but best practice to stipulate terms and conditions clearly in writing so that both parties know of their legal rights and responsibilities from the start (Taylor and Wilkinson, 2016).

For a contract of employment to exist the 5 conditions below are all that’s required Taylor and Wilkinson (2016):  

· An unconditional offer
· An unconditional acceptance of the offer
· Intention to form legal relationship
· Consideration – not always a requirement of Scottish law
· Certainty

There are express and implied terms within a contract in the UK.  Express terms can be verbal and agreed between both parties, or written terms in the employment contract or staff hand book, paid holidays rest breaks, pay etc.   After 1 month’s service under the Employment Rights Act 1996 Section 1 – 7 (Daniels, 2019), employees currently have statutory rights of receiving a written statement of particulars of employment, which are the terms and conditions of employment and what is expected of an employee, job description etc; in April 2020 all workers will receive these from day one (CIPD, 2019d).

Implied terms are what is written or incorporated into a contract not specifically agreed verbally; these consist of the following (Daniels, 2019):

· Collective agreements:  with trade unions 
· Statute: The National Minimum Wage Act 1998, The Working Time Regulations 1998, Health and Safety at Work Act 1974, Equality Act 2010
· Custom and Practice: the ways things have been done in the past
· The Courts: determining implied terms through cases
· Work Rules: expressly incorporated into the contract

There are three categories of status namely; employees, worker and self-employed.  There is a distinct difference between ‘contracts for services’ and ‘contracts of services’; the first one is not legally binding.  ‘Contracts for services’ relate to self-employed workers who have few or no employment rights; a recent case is Uber BV, Uber London Ltd and Uber Britannia Ltd v Aslam, Farrar, Dawson and others (2017) UKEAT 0056/17 (Daniels, 2019).




































Q3

Changes to Employment Contract

Contracts once formed are legally binding between both parties.   Employers need to be cautious when trying to vary contracts.  There may be clear organisational need or requirement for detrimental changes, such as restructuring; changing working hours or change in service provision (Daniels, 2019).  A contract of employment cannot be changed without agreement of the employee.   If there is already expressed contractual power for the employer to vary within the contract or the existing contract already accommodates the changes proposed, then the contract will not require varying.  Some employers include a flexibility clause within the contract, giving them rights to action changes due to business needs; mobility clauses are an example allowing employers to relocate staff with notice (Taylor and Wilkinson, 2016).
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When changes are implemented the employer should ensure that the employees affected receive new terms and conditions in writing.

Also, if the employer makes the changes without authority and agreement, then the employee could resign and claim for constructive dismissal, providing they have 2 years’ service or continue in their job and seek damages for any loss suffered (Daniels 2019).

Redundancy Law

Anyone who has 2 years’ service or more with their current employer, in law, has the right to receive compensation if they are made redundant (GOV.UK, n.d.c).    There are certain procedures an employer must follow to ensure no unfair dismissal claims are brought.  Redundancies can happen due to the employer being unable to sustain the level of headcount due to the economic climate or if an employee’s job is no longer required (Taylor and Wilkinson, 2016).  
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The employer must hold individual consultations with employees who are at risk of redundancy before they can progress (ACAS, n.d.b).  If there are more than 20 staff affected, collective consultation is required with trade union or elected representatives in order for agreement to be reached (Taylor and Wilkinson, 2016).  The timeframe for consultation is as follows (Daniels, 2019):

· 45 days consultation before notification of first dismissal if over 100 employees are to be made redundant at one establishment over a period of 90 days
· 30 days consultation before notification of first dismissal if between 20-99 employees are to be made redundant at one establishment over a period of 90 days
· If less than 20 employees, they are not covered under collective redundancies, but the employer is required to give a reasonable period of time for consultation

Employers are required to complete a HR1 form if 20 or more employees are affected by redundancy, this is to inform the Secretary of State for Trade and Industry (Daniels, 2019).

Before the consultation period commences the employer has a legal obligation to inform the employee in writing which should include the following (CIPD, 2018a):

· Reason for the redundancy dismissals
· Numbers and jobs at risk
· Total number of employees affected
· Proposed selection methods
· Procedure
· Redundancy pay calculation: according to ACAS, (n.d.b) the maximum statutory amount is a total of £15,240
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Individual meetings will be held with employees affected to go through the process and have the right to be accompanied.   Interviews can be held for staff to reapply for jobs within the new structure or can help decide who is suitable for redundancy.  If the employee wishes to accept and take up a new contract under Section 141 of the Employment Rights Act 1996, the employee has a statutory minimum trial period of 4 weeks; which can only be extended for retraining purposes.  If the employee thinks the post is unsuitable, he/she can resign and claim a redundancy payment; however, if the employer does not agree it’s unsuitable, they can refuse to pay redundancy; but if in agreement the employee is entitled to the redundancy payment.  Redundancy pay is based on age; length of service and salary and employees have the right to appeal (Daniels, 2019).  

Business Transfers 

The Transfer of Undertakings (Protection of Employment) Regulations 1981 (TUPE) helps protect affected employees during organisational transfers from dismissal and redundancy and applies where (Taylor and Wilkinson, 2016):

· An employees’ company is sold, partly taken over or merged with another organisation/company 
· Contract to provide services is lost by one provider and won by another, or outsources/insourced by the organisation/company
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Transferors are legally obliged to provide specific information to transferees regarding the employee/employees being transferred.  This must be actioned 28 days before the transfer, which includes (Daniels, 2019):

· Name/s and age/s
· Details of statement of employment particulars
· Collective agreement details
· Details of Disciplinary action within the last 2 years of any employees
· Details of Grievances raised within the last 2 years by any employees
· Details of legal action taken by the employees against the transferor in the last 2 years

As long as the TUPE process is correctly followed; there can be no successful claim for unfair or constructive dismissal.

































Q4

Pay

The Working Time Regulations 1998 defines work as someone who has a contract of employment or anyone carrying out work or services under any other contract for another person/party (Daniels, 2019).
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Statutory Sick Pay (SSP) is paid when an employee has been off sick for 4 or more calendar days, earns an average of £116 a week.  SSP is paid at £92.05 per week for a maximum of 28 weeks in a 12-month period (GOV.UK, n.d.f).

Under the Employment Rights Act 1996 (Section 8), pay slips should be provided to all employees before or on the date of payment of wages and show a breakdown of gross and net pay and any lawful authorised deductions.  From April 2019 pay slips are required by law to be itemised; if you work different hours at various pay rates, pay slips need to be clear to employees (Daniels, 2019).


Working time Regulations 1998

The EU brought in these regulations which are complex in nature, but the basics are listed below (Daniels, 2019 and Taylor and Wilkinson, 2016):
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Maternity/Antenatal Leave

During pregnancy women have the right to paid time off for antenatal appointments.
The employer can ask for proof of such appointments (Daniels, 2019).

To qualify for Statutory Maternity Pay (SMP), employees having been employed continuously without a break for 26 weeks, are entitled to SMP for 39 weeks paid at 90% of the employees average weekly earnings for the first 6 weeks before tax.  The 33 weeks remaining are paid at £145.18 or 90% of the employee’s average weekly earnings, whichever is lower (GOV.UK, n.d.g).

Compulsory Maternity Leave:  2 weeks or 4 weeks for factory workers after childbirth (Daniels, 2019).

All pregnant women are entitled to take 26 weeks Ordinary Maternity Leave (OML) and Additional Maternity Leave (AML) of 26 weeks, commencing after OML; giving a total of 52 weeks including compulsory maternity leave if under a contract of service.  Employees must notify their employer in writing no later than the 15th week before the expected week of childbirth (EWC) that she is pregnant; OML can commence 11 weeks before EWC.  OML will trigger early if employees are off with pregnancy related illness within the last 4 weeks before EWC or premature birth (Daniels, 2019).

Employers must notify the amount of SMP within 28 days to employees, when it will commence and cease.   Employees can work 10 KIT days or less during maternity leave.  If an employee wishes to return to work early, 8 weeks notices should be given to the employer (Daniels, 2019).

When returning from Maternity Leave employees have the right to return to the same job, or similar depending how much maternity leave was taken. 

Shared Parental Leave (SPL): criteria of 26 weeks continuous service; entitlement is 50 weeks of shared leave, 37 weeks of which are paid Statutory Shared Parental Pay (ShPP) between parents taken in the first 12 months (GOV.UK, n.d.i).

Paternity

Employment Act 2002 introduced the Statutory Paternity Leave (SPL), for partners including same sex, husbands, adopters, surrogacy to have up to 2 weeks SPL.  Criteria of 26 weeks of continuous working for the same employer by the qualifying week; namely 15th week before the EWC (GOV.UK, n.d.h).

The Statutory Paternity pay £145.18 a week or 90% of the employee’s average weekly earnings, whichever is lower. Tax and NI will be deducted.  The leave must be taken within 56 days of birth, not before, all must be taken consecutively; employees are required to give 28 days’ notice before commencement of SPL (GOV.UK, n.d.h). 

Flexible Working

In addition to the rights above, employees are entitled to make a statutory request for Flexible working under the Employment Rights Act 1996; the Flexible Working Regulations 2014 state employees who have 26 weeks continuous service can request flexible working, as long as a previous request hasn’t been made within the last 12 months (Daniels, 2019).
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When received by the employer, a meeting is arranged to discuss the request; the employee has the right to be accompanied by a trade union representative or work colleague.   There is 3 months with which an employer must notify the employee in writing as to their final decision.  If the decision to the request is agreed, the changes are confirmed in writing with commencement date; this change will be a contract change and be considered a permanent change.  The employee cannot expect the employer to revert this change back in the future (Daniels, 2019).
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If a request is rejected, employees should be allowed to appeal the decision after following a reasonable procedure under the ACAS Code of Practice 5 (ACAS, 2014).






























Q5

Health and Safety

The Health and Safety law in the UK falls under various regulations, but the main being The Health and Safety at Work Act 1974, which defined:

“it shall be the duty of every employer to ensure, as far as it is reasonably practicable, the health, safety and welfare at work of all his employees’ (Taylor and Wilkinson, 2016)

The Act sets out the main obligations employers and employees should follow and forms part of criminal law if prosecuted.  The Health and Safety Inspectorate can shut down workplaces deemed to be unsafe, or prosecute for any breaches in regulations (Taylor and Wilkinson, 2016)  
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The employer has a duty of care to provide employees with safe system of work, safe equipment and working environment, exits/entrances to premises safe and maintained; covered under the Workplace (Health, Safety and Welfare) Regulations 1992.  Employees have a duty of care to report health and safety issues, hazards or danger to their employer (Taylor and Wilkinson, 2016).

Work related stress is a major issue with regards to Health and Safety at work.  This is when the employer has breached duty of care, safe systems of work and a claim through the law of tort, for negligence, constructive dismissal, criminal action or personal injury can be brought; The first case was Walker v Northumberland County Council (1995) IRLR 35 (Daniels, 2019).  

Equality and Diversity

The Equality Act 2010 has replaced lots of major legislation, now under one act making it easier for all.  Within the act there are 9 protected characteristics which discrimination can occur and 6 types of discrimination along with Disability and Equal pay (Daniels, 2019).  The aim of the Act is to protect against discrimination in the workplace, treating people fairly, promoting equal opportunity for all.

The 6 types of discrimination are according to Daniels (2019):

· Direct Discrimination is treating someone less favourably than someone else because of a protected characteristic; they must be able to show a comparator.  This can happen in recruitment turning a well-qualified candidate down for a job because of their race/gender/age.

· Associative Discrimination applies to mostly all protected characteristics, treating someone less favourably because of an association with someone who has a particular protected characteristic e.g.: looking after a disabled child, refused flexible working although other employees who have children with no disabilities are authorised to work flexibly, in the case of Coleman v Attridge Law (2008) ECJ/303/06 

· Perceptive Discrimination happens when people perceive a person to be part of a protected group, because people they are with.  It’s perceived that you are gay if you have close friends who are gay, people perceive you to be of the same sexual orientation.

· Indirect Discrimination happens when an employer provides a provision, criterion or practice to everyone, but people with a certain protected characteristic are put at a disadvantage.   For instance, a job advertised required you to be 6ft tall, putting females at a disadvantage, which is sex discrimination; could also apply to race discrimination; some races are shorter.

· Harassment is defined according to the Equality Act 2010:

“Unwanted conduct related to a relevant protected characteristic, which has the purpose or effect of violating an individual’s dignity or creating an intimidating, hostile, degrading, humiliating or offensive environment for that individual”
	
· Victimisation is when you are badly treated or suffer a detriment for either complaining or have helped a victim when they are being discriminated.  Under the Equality Act 2010 if the employer suspects or knows of this discrimination, this is unlawful treatment.   You are protected if you:

· Bring proceedings under the act
· Give evidence or information regarding the proceedings regardless who brought them 
· Done anything else with reference to the Equality Act 2010 
· Alleging someone has contravened the act
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Implied Duties on Employer

It is a legal obligation to pay an employee wages during employment under their contract of service.  Provide work which is specified in the employees’ contract, failure to do so could bring a claim to the tribunal. An employer may be required to provide a reference for an employee, reasonable care in doing so, to ensure no claim is brought.  Indemnify employees against liabilities in respect of losses incurred; example when travelling expenses on company business.  Informing employees of policies, they may not be aware of, for instance social media policies; how comments can damage company reputation. To ensure not to damage relationships of trust and confidence; this could form bullying/harassment/discrimination and constructive dismissal claims could be brought.  It’s an employer’s duty of care for the health, safety and wellbeing of employees, to ensure that their mental and physical health is taken care of providing a safe working environment.  Employers to ensure Grievances are dealt with formally and without delay following the ACAS Code of Practice and/or company policy (Daniels, 2019).

















Q6

The Employment Rights Act 1996 is the main legislation for unfair dismissal.   Employers should ensure the process is fair by carrying out a reasonable investigation, establish the facts and conclude whether there is a case to answer.  Employers should ensure they follow the ACAS Code of Practice on Disciplinary and Grievance procedures and any company policies.  The Employment Relations Act 1999 entitles employees to have trade union representative or employee present at hearings (Daniels, 2019).

Principles of the ACAS Code of Practice to be followed (ACAS n.d.d and Daniels, 2019):
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Fair and valid reasons for dismissal (Daniels, 2019):
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Automatically unfair dismissal; 1-2 year qualifying period is not necessary (Daniels, 2019):
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Automatically unfair dismissal; 1-2 year qualifying period is required (Daniels, 2019):
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Capability

Capability under the Employment Rights Act 1996 (Section 98) is defined ‘skill, aptitude, health or any other physical or mental quality’.  Any academic, technical, professional qualification or degree, diploma is defined as qualification under the Act (Daniels, 2019).

Capability is a fair reason for dismissal.  Unsatisfactory performance should be dealt with informally in the first instance, meet with the employee, a quiet word may be enough; offer additional training, coaching and advice.   If this approach fails; the employer should set up a formal meeting with the employee, the employee has the statutory right to be accompanied; ensure the employee is aware of the requirement of the job, discuss poor performance and timescale for improvements.  Another meeting should be arranged; performance reviewed and if still unsatisfactory, employers take formal action; this can be through disciplinary, issue a warning or decision to dismiss with or without notice and the employee has the right to appeal against any formal decision (Daniels, 2019).

Capability due to ill health; the employer needs to consider the potential nature of illness as well as impact on absence, but importantly offer occupational health referral, see whether any reasonable or tailored adjustments are necessary.  If absent from work waiting a reasonable period of time before decision to dismiss; but to note the Equality Act 2010 and the case of BS v Dundee City Council (2013) CSIH19 (Daniels, 2019).   

Misconduct

Misconduct is a fair reason for dismissal, the ACAS Code of Practice process above should be followed to ensure fair process. 

Suspension can form part of the process if serious in nature, such as Gross Misconduct.  
Gross Misconduct is in relation to theft; fraud; assault; falsification of records or vandalism etc.  This usually results in summary dismissal, which is dismissal without notice (Daniels, 2019).

Misconduct of a less serious nature follows the disciplinary warning process, which can also lead to dismissal.  Examples can be poor time keeping, posting verbatim on social media which could cause bad publicity or bad language etc. 

Organisations may have internal policies which reflect the ACAS code; they may differ in timescales, but the Disciplinary warnings under the code are (Daniels, 2019):

· Formal written 6 months
· Final written 12 months
· Dismissal

Dependant on the dismissal they can be with or without notice as above.



There is a three-step process that employers should follow if there is an alleged misconduct; in the case of British Home Stores v Burchell (1980) IRLR 379 these steps are according to Daniels (2019):  

· There must be a genuine belief
· Belief based on reasonable grounds
· Carry out a reasonable investigation

If an employer doesn’t follow the correct process, it could lead to unfair dismissal or could have dismissed on the grounds of an automatically unfair reason.

Grievance

The three-stage process set out in the ACAS Code of Practice should be followed, or internal processes to reflect this through policies and procedures; employees have a statutory right to be accompanied (Daniels, 2019):
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An appeal is heard by a more senior manager; someone not involved in the first hearing.  On conclusion of appeal the panel must inform the employee of the outcome.  An employee can bring a claim to the ET without raising a grievance.

If the above steps are not followed or internal procedures do not reflect the ACAS Code of Practice: Disciplinary and Grievance Procedure; the employer would require very good reasons when trying to defend a claim in the ET.  If the ET conclude that either party employee/employer has not complied with the procedure, it can reduce/increase the compensatory award by up to 25% (Daniels, 2019).
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Constructive Dismissal happens when an employee terminates their contract with or without notice due to the conduct of the employer.  This may happen when an employer forces change in their contract without authority, such as change in working hours; working nights instead of days this constitutes a breach, or being bullied or harassed by a staff member, your employer lets it occur or your employer is the centre of the activity; this is a breach of contract and the employee can terminate without notice (Daniels, 2019).

The employee may have already tried to resolve the issue with the employer, has failed and terminates without notice.
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Statutes

Control of Substances Hazardous to Health (COSHH) Regulations (amended 2002)
Corporate Manslaughter and Corporate Homicide Act 2007
Data Protection Act 2018
Employment Act 2002
Employment Act 2008
Employment Relations Act 1999
Employment Rights Act 1996
Equality Act 2010 
Flexible Working Regulations 2014
Health and Safety at Work Act 1974
Health and Safety (Display Screen Equipment) Regulations 1992
Management of Health & Safety at Work Regulations 1999
Manual Handling Operations Regulations 1998
National Minimum Wage Act 1998
Personal Protective Equipment Regulations 1992
Provision and Use of Work Equipment Regulations 1998
Reporting of Injuries, Disease and Dangerous Occurrences Regulations (RIDDORS) 1995
Transfer of Undertakings (Protection of Employment) Regulations 1981
Workplace (Health, Safety and Welfare) Regulations 1992
Working Time Regulations 1998


Cases

Amnesty International v Ahmed (2009) IRLR884
Bickerstaff v Butcher (2015) NIIT/93/14
British Home Stores v Burchell (1980) IRLR 379
BS v Dundee City Council (2013) CSIH19
Coleman v Attridge Law (2008) ECJ/303/06
Uber BV, Uber London Ltd and Uber Britannia Ltd v Aslam, Farrar, Dawson and others (2017) UKEAT 0056/17
Walker v Northumberland County Council (1995) IRLR 35
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The Equality Act 2010 incorporates 9 protected characteristics which protects individuals from being discriminated against
unfairly and 6 types of discrimination; these relate to (Daniels, 2019):

9 Protected Characteristics

Age

Disability

Gender reassignment

Marriage and civil partnership
Pregnancy and maternity

Race, ethnicity and national origin
Religion or belief

Sex

Sexual orientation

6 Types of Discrimination

Direct
Associative
Perceptive
Indirect
Harassment
Victimisation

Along with Disability Discrimination (section 6 EgA 2010)
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Age
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According to Daniels (2019) before implementing change, an employer needs to:

e  Consult with employees and representatives if collective agreement is in place
o 100+ employees affected, consultation with representatives and a minimum of 45 days consultation
0 20-99 employees affected, consultation with representatives and a minimum of 30 days consultation
o Less than 20 employees there is no requirement to consult with representatives, but consultation
with individuals affected
e Write to employees setting out contractual changes, if no response within 2 months and employee

is working to the new terms, the employer is entitled by law to assume the employee has accepted the changes

e Terminate the contract of employment for some other substantial reason and rehire under new terms; this is the last
resort due to a dismissal claim being brought









According to Daniels (2019) before implementing change, an employer needs to:

•

      

Consult with employees and representatives if collective agreement is in place

               o 100+ employees affected, consultation with representatives and a minimum of 45 days consultation

               o

 20-99 employees affected, consultation with representatives and a minimum of 30 days consultation 

               o Less than 20 employees there is no requirement to consult with representatives, but consultation 

                      with individuals affected

•

      

Write to employees setting out contractual changes, if no response within 2 months and employee 

          is working to the new terms,  the employer is entitled by law to assume the employee has accepted the changes

•

      

Terminate the contract of employment for some other substantial reason and rehire under new terms; this is the last 

          resort due to a dismissal claim being brought
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Under the Employment Rights Act 1996, section 139(1) of the Act, states three reasons an employee can be classed as
redundant; these three reasons are listed below (Daniels, 2019):

e  Employer has ceased business
e Intends to cease business
e Carries on the business for which the employee was employed









UndertheEmploymentRightsAct1996,section139(1)oftheAct,statesthreereasonsanemployeecanbeclassedas

redundant; these three reasons are listed below (Daniels, 2019):

•

      

Employer has ceased business

•

      

Intends to cease business

•

      

Carries on the business for which the employee was employed


image7.emf
Identifying a pool of people at risk of redundancy; offer VR or scoring method (2 persons) through (Taylor and Wilkinson,
2016):

e Disciplinary Record

e Absence and attendance

e Performance

e Qualifications, skills, experience
e Lastinfirst out









Identifyingapoolofpeopleatriskofredundancy;offerVRorscoringmethod(2persons)through(TaylorandWilkinson,

2016):

•

      

Disciplinary Record

•

      

Absence and attendance

•

      

Performance

•

      

Qualifications, skills, experience

•

      

Last in first out
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When TUPE is undertaken, employees have the following employment and legal rights according to Taylor and Wilkinson,
(2016) and Daniels, (2019):

e Formal discussion with employees affected; before, during and after the transfer by both companies,
(new and old employer); consultation with employee representatives (trade union or elected member)
regarding the following:

Transfer is to take place

Reason and expected date transfer is to take effect

Implication for employees

O O O O

Measures taken by employer re: employees
o Measures to be taken by transferees re: employees
If these consultation measures do not take place fully, up to 13 weeks compensation pay to each employee
may be awarded. Businesses with less than 10 employees can consult directly with employees if there
are no representatives.

e  Continuity of service transferred to new employer

e Current terms and conditions, rights and obligations within the employees’ contract of employment transfers
to new employer; unless there is an economic, technical or organisational (ETO) reason for that change; defined
as (Daniels, 2019):

“A variation to the contract of employment can be permissible if the reason for the
variation is an economic, technical or organisational (ETO) reason entailing
changes in the workforce.”

e Employees cannot be dismissed with a reason relating to TUPE, however the employee can refuse to transfer to
the new employer and effectively resign before the transfer, notice is not required (if they resign, the employee
is unable to claim for unfair dismissal or redundancy pay. A claim for unfair dismissal can only be brought if
they feel working conditions are worse than previous)

e Liabilities and benefits relating to employment and collective agreements transfer with employees in TUPE









WhenTUPEisundertaken,employeeshavethefollowingemploymentandlegalrightsaccordingtoTaylorandWilkinson,

(2016) and Daniels, (2019):

•

      

Formal discussion with employees affected; before, during and after the transfer by both companies, 

         (new and old employer); consultation with employee representatives (trade union or elected member) 

         regarding the following:

            o

   

Transfer is to take place

            o

   

Reason and expected date transfer is to take effect

            o

   

Implication for employees

            o

   

Measures taken by employer re: employees

            o

   

Measures to be taken by transferees re: employees

          If these consultation measures do not take place fully, up to 13 weeks compensation pay to each employee 

         may be awarded.  Businesses with less than 10 employees can consult directly with employees if there 

         are no representatives.

•

      

Continuity of service transferred to new employer

•

      

Current terms and conditions, rights and obligations within the employees’ contract of employment transfers 

          to new employer; unless there is an economic, technical or organisational (ETO) reason for that change; defined 

          as (Daniels, 2019):

                                             “A variation to the contract of employment can be permissible if the reason for the 

                                               variation is an economic, technical or organisational (ETO) reason entailing 

                                               changes in the workforce.”

•

      

Employees cannot be dismissed with a reason relating to TUPE, however the employee can refuse to transfer to 

          the new employer and effectively resign before the transfer, notice is not required (if they resign, the employee 

          is unable to claim for unfair dismissal or redundancy pay.  A claim for unfair dismissal can only be brought if 

          they feel working conditions are worse than previous)

•

      

Liabilities and benefits relating to employment and collective agreements transfer with employees in TUPE
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The National Minimum Wage Act 1998 was brought in to provide workers with a minimum hourly rate of pay. The Act
sets out what each age group is entitled to by law. In 2016 the National Living Wage was brought in for anyone over the

age of 25 years. The Low Pay Commission review rates annually advising government on setting the amount (Taylor and
Wilkinson, 2016):

Year 25 and over 21-24 18-20 Under 18 Apprentice
Apr-18 £7.83 £7.38 £5.90 £4.20 £3.70
Apr-19 £8.21 £7.70 £6.15 £4.35 £3.90 _

(GOV.UK n.d.e)









TheNationalMinimumWageAct1998wasbroughtintoprovideworkerswithaminimumhourlyrateofpay. TheAct

setsoutwhateachagegroupisentitledtobylaw. In2016theNationalLivingWagewasbroughtinforanyoneoverthe

ageof25years. TheLowPayCommissionreviewratesannuallyadvisinggovernmentonsettingtheamount(Taylorand

Wilkinson, 2016):

(GOV.UK n.d.e)
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Employee are to work under 48 hours a week, unless they complete an opt-out form from their employer
5.6 weeks annual leave entitiement inclusive of bank holidays

Period of ‘est’entitiemer
20 minutes for every 6 hours worked
11 hours in any 24-hour period

24 hours in any 7-day period

Nightshift workers are only allowed to work 8 hours in any 24-hour period

Young workers 16-18 years are restrcted to the followis
30 minutes rest for every 4.5 hours worked

Maximum of 8 hrs work per day/40 hours a week

2 days off per week
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According to Daniels, (2019) employees can request flexible working to change:

e Hours worked
e  Working times
e Place they are required to work

An employee can write to the employer or complete a flexible working application form, if the employer has a flexible
working policy setting out the following:

e Date of application

e Commencement date and nature of change requested

e The effect the flexible working will/may have on the employer and how the employer can address it
e Setting out its a statutory request

e If a similar request has been made and date thereof









According to Daniels, (2019) employees can request flexible working to change:

•

      

Hours worked

•

      

Working times

•

      

Place they are required to work

Anemployeecanwritetotheemployerorcompleteaflexibleworkingapplicationform,iftheemployerhasaflexible

working policy setting out the following:

•

      

Date of application

•

      

Commencement date and nature of change requested

•

      

The effect the flexible working will/may have on the employer and how the employer can address it

•

      

Setting out its a statutory request

•

      

If a similar request has been made and date thereof
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A request of flexible working can be refused if there is a legitimate business reason, otherwise a case could be brought
against the employer. A request can be refused on the following grounds set out in the legislation (ACAS, 2014):

e Burden of additional costs to the employer

e The non-ability to meet customer demands having a detrimental effect on the business
e Unable to reorganise work amongst existing staff members

e Inability to recruit suitable additional staff

e Having a detrimental impact on quality and performance

e Insufficiency of work during periods the employee proposed to work

e Planned structural changes

e  Other grounds the Secretary of State may specify by regulations









Arequestofflexibleworkingcanberefusedifthereisalegitimatebusinessreason,otherwiseacasecouldbebrought

against the employer.  A request can be refused on the following grounds set out in the legislation (ACAS, 2014):

•

      

Burden of additional costs to the employer

•

      

The non-ability to meet customer demands having a detrimental effect on the business
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Inability to recruit suitable additional staff

•

      

Having a detrimental impact on quality and performance

•

      

Insufficiency of work during periods the employee proposed to work

•

      

Planned structural changes

•

      

Other grounds the Secretary of State may specify by regulations
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Main Health and Safey Legislations

Health and Safety at Work Act (HASAWA) 1974

Workplace (Health, Safety and Welfare) Regulations 1992

Personal Protective Equipment Regulations 1992

Health and Safety (Display Screen Equipment) Regulations 1992

Reporting of Injuries, Disease and Dangerous Occurrences Regulations (RIDDORS) 1995
Manual Handling Operations Regulations 1998

Provision and Use of Work Equipment Regulations 1998

Management of Health & Safety at Work Regulations 1999

Control of Substances Hazardous to Health (COSHH) Regulations (amended 2002)
(Daniels, 2019)
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According to Daniels (2019) the 9 protected characteristics are:

o Age

e Disability

e Gender Reassignment

e Marriage and civil partnership

e  Pregnancy and maternity

e  Race, ethnicity and national origin
e Religion and belief

e Sex

e Sexual Orientation
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Religion and belief
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Sex

•

      

Sexual Orientation
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Best practice to deal with Grievances and Misconduct promptly and informally in the first instance without unreasonable delay; a quiet word might be enough
Always seek resolution in the workplace at early stage to ensure working relationships are not damaged; if this is not possible, formal action is required

Take formal action:

o

©c O O O O

Be consistent, establish the facts; Investigatory meetings with witnesses/employees may be required before deciding any formal disciplinary process is required

Write to Employee; nature of the grievance or misconduct
Hold Meeting/Hearing

Employee can be accompanied

Decide the outcome, inform the employee in writing

Opportunity for employee to appeal outcome

It’s a legal requirement of the ET to take into account the ACAS Code of Practice when considering cases

Failure to comply with Code; the ET has the authority to adjust compensation by up to 25%










•

      

Best practice to deal with Grievances and Misconduct promptly and informally in the first instance without unreasonable delay; a quiet word might be enough

•

      

Always seek resolution in the workplace at early stage to ensure working relationships are not damaged; if this is not possible, formal action is required

•
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Be consistent, establish the facts; Investigatory meetings with witnesses/employees may be required before deciding any formal disciplinary process is required

    o

   

Write to Employee; nature of the grievance or misconduct

    o

   

Hold Meeting/Hearing

    o

   

Employee can be accompanied

    o

   

Decide the outcome, inform the employee in writing

    o

   

Opportunity for employee to appeal outcome

•

      

It’s a legal requirement of the ET to take into account the ACAS Code of Practice when considering cases

•

      

Failure to comply with Code; the ET has the authority to adjust compensation by up to 25%
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Capability or qualification

Conduct

Redundancy

Statutory ban (e.g. someone who loses their driving licence)
Some other substantial reason










·      Capability or qualification

·      Conduct

·      Redundancy

·      Statutory ban (e.g. someone who loses their driving licence)

·      Some other substantial reason
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Member or non-member of a trade union

Pregnancy and maternity-related reasons

Retail worker refusal to work a Sunday

Activities carried out in Health and Safety representative role
Ascertaining statutory right

Whistleblowing protection under the Public Interest Disclosure Act 1998
The right to be paid the National Minimum Wage Act 1998

Fraud or Corruption disclosure

Being a part-time or on a fixed-term contract
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Dismissed because of spent convictions
Dismissal where there is a TUPE
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Try and resolve the matter informally; i.e. quiet word when it’s not possible proceed to the next;

Write to the employee about the nature within the grievance

Arrange a meeting with the employee within a reasonable timescale to hear the grievance and issues; after considering the information given, write to the

employee with the action/outcome of the grievance.

The employee has the right to appeal the decision
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The basic award is determined by the employees’ continuous service up to a maximum of 20 years. The amount is

awarded as follows and updated by the government annually but currently set at £508 per week (Citizens Advice, 2019b
and Daniels, 2019):

e 1% weeks’ pay for each year if an employee is between 41 years and 64 years
e 1 weeks’ pay for each year if an employee is between 22 years and 40 years
e ¥ weeks’ pay for each year of employment if the employee is under 21 years









Thebasic awardisdeterminedbytheemployees’continuousserviceuptoamaximum of 20years. Theamountis

awardedasfollowsandupdatedbythegovernmentannuallybutcurrentlysetat£508perweek(CitizensAdvice,2019b

and Daniels, 2019):

•

      

1 ½ weeks’ pay for each year if an employee is between 41 years and 64 years

•

      

1 weeks’ pay for each year if an employee is between 22 years and 40 years

•

      

½ weeks’ pay for each year of employment if the employee is under 21 years
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The compensatory award is based on the following and is what the ET see as the employee’s loss (Daniels, 2019):

e Loss of earnings from dismissal to tribunal

e Potential future loss of earnings

e Loss of statutory rights e.g. continuous service

e  Pension and benefits loss

e Expenses seeking alternative employment

e £83,682 cap or 12 months’ salary whichever is the lowest









The compensatory award is based on the following and is what the ET see as the employee’s loss (Daniels, 2019):

•

      

Loss of earnings from dismissal to tribunal

•

      

Potential future loss of earnings

•
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•
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•

      

£83,682 cap or 12 months’ salary whichever is the lowest
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In order for an employee to claim for Constructive Dismissal, they will have to show the following (Daniels, 2019):

e The breach was on the part of the employer
e The breach in the contract was the reason for resignation (the specific part of the contract must be identified)

e Nosignificant delay in resigning









In order for an employee to claim for Constructive Dismissal, they will have to show the following (Daniels, 2019):

•

      

The breach was on the part of the employer

•

      

The breach in the contract was the reason for resignation (the specific part of the contract must be identified)

•

      

No significant delay in resigning
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In Employment Law, cases can be tried under civil, criminal and common law. Dependent upon the level and type of claim
sought will decide which court will hear it; there are three courts in which a claim can be brought (CIPD, 2017):

e Employment Tribunal: deals with breaches of employment statue; compensation being sought can vary
according to type of case e.g.:
o Breach of contract is capped at £25,000.
o Unfair dismissal cases tribunals can order remedies such as re-instatement, re-engagement or compensation.

Compensation is paid in two elements. A basic award calculated on age and length of
service and compensatory amount by the tribunal taking into account salary loss; thus, currently capped
at £83,682 or their annual salary whichever is the lowest.

o There are some cases where the damages can be unlimited e.g. discrimination.

° County Court: common law e.g.: contract breaches and negligence. Employees seeking to claim for damages over
£25,000 e.g. wrongful dismissal claim would have to be brought to the civil court as the employee is seeking an
amount over the £25,000 cap of the ET. There is a 6-year time limit to bring a claim from an alleged
breach of contract.

o High Court: common law and damages in excess of £50,000.

Some statutory claims can be heard in both the County Court and the High Court. Tribunals courts are specialist experts in
employment law enforcement. An Employment Tribunal (ET) is an independent judicial body that resolves employment
disputes between employee and employer over employment rights (ACAS, n.d.e). Claims in relation to unlawful treatment
by employers, potential employers or trade union (GOV.UK, n.da and Daniels, 2019).









InEmploymentLaw,casescanbetriedundercivil,criminalandcommonlaw. Dependentuponthelevelandtypeofclaim

sought will decide which court will hear it; there are three courts in which a claim can be brought (CIPD, 2017):

•

      

Employment Tribunal: deals with breaches of employment statue; compensation being sought can vary 

         according to type of case e.g.:

      o

   

Breach of contract is capped at £25,000.   

      o

   

Unfair dismissal cases tribunals can order remedies such as re-instatement, re-engagement or compensation.  

                       Compensation is paid in two  elements.   A basic award calculated on age and length of 

                       service and compensatory amount by the tribunal taking into account salary loss; thus, currently capped 

                       at £83,682 or their annual salary whichever is the lowest.  

      o

   

There are some cases where the damages can be unlimited e.g. discrimination.

•

       

County Court: common law e.g.: contract breaches and negligence.  Employees seeking to claim for damages over 

           £25,000 e.g. wrongful dismissal claim would have to be brought to the civil court as the employee is seeking an

           amount over the £25,000 cap of the ET.  There is a 6-year time limit to bring a claim from an alleged 

           breach of contract.

•

       

High Court:  common law and damages in excess of £50,000.

SomestatutoryclaimscanbeheardinboththeCountyCourtandtheHighCourt. Tribunalscourtsarespecialistexpertsin

employmentlawenforcement. AnEmploymentTribunal(ET)isanindependentjudicialbodythatresolvesemployment

disputesbetweenemployeeandemployeroveremploymentrights(ACAS,n.d.e). Claimsinrelationtounlawfultreatment

by employers, potential employers or trade union (GOV.UK, n.da and Daniels, 2019).  
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ET’s deal with civil law, there are certain cases that fall under criminal law; such cases can relate to e.g. The
Data Protection Act 2018 and Health and Safety in relation to The Corporate Manslaughter and Corporate
Homicide Act 2007. Civil law covers law of contract, tort and property. In employment law nearly all cases
are heard in an ET. Claims can be made for example in respect of (Daniels, 2019):

° Unfair Dismissal
° Discrimination
e  Wrongful Dismissal









ET’sdealwithcivillaw,therearecertaincasesthatfallundercriminallaw;suchcasescanrelatetoe.g.The

DataProtectionAct2018andHealthandSafetyinrelationtoTheCorporateManslaughterandCorporate
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are heard in an ET.  Claims can be made for example in respect of (Daniels, 2019):
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Unfair Dismissal
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Discrimination
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Wrongful Dismissal
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The timescale for any claim to the ET is within 3 months of the dismissal, termination or detriment suffered (Taylor and

Wilkinson, 2016); with exception of 3 types of claims below, with a timescale of 6 months to claim; according to Daniels,
(2019):

e Unfair dismissal: unofficial industrial action
e Redundancy pay
e Equal pay from termination of employment









ThetimescaleforanyclaimtotheETiswithin3monthsofthedismissal,terminationordetrimentsuffered(Taylorand

Wilkinson,2016);withexceptionof3typesofclaimsbelow,withatimescaleof6monthstoclaim;accordingtoDaniels,

(2019):

•

      

Unfair dismissal: unofficial industrial action
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Redundancy pay

•

      

Equal pay from termination of employment


