Requirements for the Formation of a Valid Trust: Formalities and Constitution of Trusts - answers

1. In what circumstances are formalities required for the creation of a trust?
· Inter vivos trusts of land must comply with the formalities in s53(1)(b) Law of Property Act 1925.
· For a trust to be validly created in a will, the formation laid down in S9 Wills Act 1837 must be satisfied.
· If the creation of the trust involves the disposition of an equitable interest, the formalities in s53(1)(c) LPA 1925 must be satisfied.

2. What are the main exceptions to the formality requirements for the creation of a trust?
· S53(2) LPA 1925 provides that nothing in the section affects the creation or operation of resulting, implied or constructive trusts.
· Lack of formal requirements under s53 cannot be used as a cloak for fraud, for example, Bannister v Bannister [1948] and Rochefoucald v Boustead [1897].

3. Indicate whether writing is required to satisfy s53(1)(c )in the following transactions:
a. Evelyn is the sole beneficiary of a trust fund worth approximately £25,000.  She is now aged 26.  She does not wish to continue to benefit from the trust.  She asks the trustees of the trust to bring the trust to an end and transfer the balance to her sister, Charley.

Here no writing is required to satisfy s53(1)(c).  This is because Evelyn intended both the beneficial interest and legal interest to pass to her sister, Charley.  This is the extinction of a separate equitable interest rather than a disposition (Vandervell v IRC [1967]).

b. Nita is the sole beneficiary of a trust fund worth approximately £50,000 created in her grandfather’s will.  When the trust was set up by her grandfather, he had argued with Nita’s sister, Nessa, and her brother, Alfie, and they were excluded from the will.  Nita thinks this was unfair.  Nita declares herself trustee of the £50,000 in favour of herself, Nessa and Alfie, and says that the trust fund will be used to provide “little luxuries” none of them could afford on their salaries.  She tells Nessa and Alfie that she will decide what those luxuries might be.

Here, writing will not be needed.  If Nita had disappeared from the picture, so that, in effect, the trustees now held the fund on trust for Nita, Nessa and Alfie, then there would have been a disposition and writing would be necessary (Grainge v Wilberforce [1889]).  Here, she has kept a role for herself and this is a sub-trust rather than the disposition of Nita’s beneficial interest.

4. What is an incompletely constituted trust?

A trust is completely constituted once the property has been vested in the trustees.  Where the settlor has declared himself sole trustee, this does not generally require any specific action.  Where the settlor has appointed someone else as trustee or is joint trustee with someone else, it is necessary for the legal title to the property to be transferred.  If this has not been done, the trust is incompletely constituted and will not be enforceable by the beneficiaries. 
