




BMPL4011 Legal Process – Assignment 1


The English Legal System is based upon common law principles. Explain what this means.



Steffan Williams (2203204)


	The English Legal System is based upon a common law system, which has been created and adapted by years of case law, precedent, and interpretation of statutes. Common law is founded on the idea of judicial precedent, according to which judgments rendered by higher courts are conclusive on subordinate courts. This means that instead of depending simply on statutory legislation, legal conflicts are settled by reviewing prior court decisions (Blackstone, 1765). The English Legal System is flexible and adaptable, allowing legislation to be able to keep up with the ever-changing social, political, and economic circumstances (Burrows, 2010). 
	In the Medieval Ages, when the nation was governed by a patchwork of regional laws and customs, common law began to emerge in England and Wales. During this time, judges started to depend on earlier rulings to settle cases, establishing a body of law that was founded on legal precedent rather than regional custom (Ibbetson, 1999). When the royal courts started to impose their control over the local courts during the Tudor era, the common law system in England and Wales was further developed (Jowell & O'Cinneide, 2015). The Court of Common Pleas and the Court of King’s Bench established themselves as the principal tribunals for settling legal disputes during the reign of Elizabeth I, which hastened this process (Salmond, 1966). Common law can be found in other countries besides England and Wales, including the United States, Canada, Australia, and New Zealand. Common law has developed differently in each of these countries, depending on local traditions and circumstances. In the United States, for example, common law is heavily influenced by the Bill of Rights, and in Australia, common law is influenced by indigenous law and the unique challenges of a federal system (Blackshield, 2010). The common law has faced new challenges in recent years from the growth of international law and the increasing influence of the European Union (EU). A body of law created by the EU which is separate from common law has had a significant impact on the legal system in England and Wales (Tromans, 2018). Despite these challenges, however, the common law system in England and Wales remains a fundamental part of its legal system and continues to evolve in response to ever-changing circumstances (Hodge, 2015).
	 In contrast to this, civil law is a legal system that is primarily based on written laws, codes, and statutes, as opposed to a common law system, which is based upon judicial precedent and interpretation of statutes (Ibbetson, 1999). In a civil law system, judges are bound strictly by written laws and codes and have less discretion to interpret the law in a flexible manner than in a common law system. In a common law system, the law is founded on court precedent and interpretation, but in a civil law system, the sources of law are essentially written laws and codes that are established by the legislature (Driedger, 1983). In a civil law system, this means that the law is more codified and structured and that judges have less discretion to enact new legislation through their judgments. This provides a clear and comprehensive framework for legal decision-making (Schwartz & Scott, 2012). In a civil law system, judges play a different function than they do in a common law system. Under a system of civil law, judges are mostly in charge of enforcing the law as it is laid out in the codes and statutes; they play a far less role in interpreting the law or enacting new legislation through their judgments. Instead of tailoring the law to unique conditions or scenarios, the emphasis is on administering the law consistently and predictably (Hart, 1994). In civil cases, the civil law system can be advantageous for some individuals or businesses, as its certainty and predictability allow them to plan certain affairs (Burrows, 2010). However, some critics argue that this emphasis on legal certainty and predictability can lead to inflexibility when arranging certain affairs and can disrupt creativity and innovation (Weir, 2014; McKendrick, 2018), as it fails to take into account the unique facts and circumstances of each case (Cappelletti, 1979). As legislatures are responsible for enacting and amending the law, rather than relying only on judicial decisions, civil law allows for more centralized law-making (Barkan & Melton, 2015). Additionally, civil law tends to prioritize legal certainty and predictability over individual discretion and interpretation, it can be less protective of human rights and freedoms (Friedman, 2014).
 	One key strength of a common law system is that it is based on applying the principles of equality, fairness, and justice. Judges in a common law system are required to use their discretion to make the best decision in a way that is consistent with the principles of morality and justice (Driedger, 1983). This is clearly not the case in civil law, which is based on a set of codified rules and principles (Stone, 2006). The focus on fairness and justice in common law is reflected in the development of equity, which is a body of law that was developed to address the limitations of common law (Pollock, 1892). In some instances, there is no equitable relief at common law that a court can grant, therefore there are equitable maxims and doctrines available that allow a court to grant equity (Mah, 2008). Some equitable maxims and doctrines include; “those who come to equity must come with clean hands”, “those who seek equity must do equity”, and “equity follows the law” (Chukwuemueka, 2021). As a result of the common law’s rigidity, equity was created. Common law can develop slowly and may not necessarily result in a just outcome in every case, which is one of its main drawbacks. By enabling judges to consider the circumstances of each case and to use a wider choice of remedies, equity was devised to resolve these limits (Burrows, 2010). In the common law system, equity has been referred to as a “source of invention” that enables the law to stay current and adaptable to new situations (Merryman & Perez-Perdomo, 2007). 
	Despite its strengths, the use of a common law system in England and Wales has its drawbacks. One of the main criticisms of a common law system is how inflexible it can be. Judges are required to apply the law as it is written, therefore there is less room for interpretation or adaptation in response to changing circumstances. This can make it difficult for the law to remain relevant and respond to the changes in society’s needs (Harris & Williams, 2010). Furthermore, it can be difficult to predict the outcomes of cases or to determine what the law is areas as common law is based on judicial decisions. Common law can be slow to develop, as it requires a case to be brought before a court, and a decision to be made by the judge for the law to adapt and for new case law to be created (Cane, 2019). Consequentially, this can make it difficult for individuals and businesses to navigate, which can then result in long and expensive legal disputes (Rogers, 2017). For those seeking immediate legal advice in areas that are changing rapidly, such as technology or intellectual property, it can be difficult due to the slow rate of change of common law. Some argue that this trade-off is necessary for a legal system that is based on fairness and justice (Weir, 2014). 
	In conclusion, the common law system remains a fundamental part of the legal system in England and Wales. The system has strengths, such as its focus on fairness and justice, and its flexibility and adaptability. It also has weaknesses, such as its potential rigidity and inflexibility.. The English legal system is unique for its reliance on common law principles as it has evolved over centuries of legal precedent, case law, and interpretation of statutes. This system of law is based on the principle of judicial precedent, where decisions made by higher courts become binding on lower courts. This means that the law is built on a foundation of previous decisions, which helps to ensure consistency and predictability in the law. The common law system also has a focus on fairness and justice, as judges are required to apply the law in a way that is fair and just in the circumstances of each case. As Cappelletti (1979) noted, "the common law is one of the great legal systems of the world, not only because of its history and sophistication but also because of its ability to adapt to changing circumstances and provide justice to all." Nevertheless, the common law system continues to evolve in response to changing circumstances and remains an essential component of the English Legal System. 
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