[bookmark: _GoBack]Focusing on the category of non-fatal offences, assault and battery are two major elements which exist under the Common Law and s39 Criminal Justice Act 1988; making up some of the most recurrently confronted offences in Criminal Law (Tabbish:2014). According to a recent report from the Guardian (2015), 26,000 prosecutions a year are made under the Offences Against the Person Act (OAPA), and 100,000 for assault (Bowcott,2015).

A person who commits an assault or battery can be convicted following the OAPA (1861) under; s47 assault occasioning actual bodily harm (ABH); s20 unlawful and malicious wounding or inflicting grievous bodily harm (GBH) and s18 unlawful and malicious wounding or inflicting GBH with intent to cause GBH.
Assault is defined as ‘when the defendant commits an assault, he intentionally or recklessly causes the victim to apprehend immediate unlawful personal violence’ (Child and Ormerod,2017:217). To be guilty of assault, there has to be some kind of conduct on the part of the defendant that causes them to apprehend the assault. The legal definition of assault does not require any actual contact between the defendant and the victim. Criminal liability is only confirmed when the defendant causes the victim to apprehend personal violence (ibid). In the case of Constanza (1997), the victim was sent countless (immediately) threatening letters and was stalked which resulted in her developing clinical depression, and the defendant was charged with actual bodily harm (ABH). 
In contrast, battery occurs when the defendant creates ‘intentional or reckless infliction of unlawful personal violence upon the victim’ (Child and Ormerod,2017:217); however, the victim does not apprehend that personal violence. An example of this is the case of DPP v Santana-Bermudez (2004), where a defendant failed to alert the policewoman who was searching him of the ‘sharps’ in his pocket, despite being asked if there were. As a result, the policewoman did not apprehend the harm that would occur and the defendant was found guilty of battery by omission.






Although the OAPA has been used a great deal since 1861, it has been widely criticised for being outdated by many sources over time. There has not been a single reform since 1861; and some scenarios are disengaged with the contemporary world (Eugenicos,2017). In addition, there are a number of sparsely used offences, for instance; s17 of the OAPA; a defendant can be found guilty for preventing escape from a shipwreck (Law Commission, 2015). The punishment for this offence holds the maximum sentence of life imprisonment, although there is no record of anyone ever being prosecuted. This suggests that a number of offences may need to be removed in order to bring the OAPA up to date with modern society. 

An obvious issue requiring a reform is the archaic vocabulary used in the current law. The ‘actus reus’ of a crime refers to the act by the defendant whereas the ‘mens rea’ describes the mental state of the defendant. Regarding assault and battery, Demetrious (2016) claims that although there is an evident contrast between assault and battery regarding the different actus reus required, the terms ‘assault’ and ‘common assault’ are both used which causes confusion as to their actual meaning. 

Similarly, battery is sparsely used in today’s society, therefore its use in the current law is often misleading. Due to this, the Law Commission proposes two new amendments to the labels of offences. Battery would be labelled as ‘physical assault’, and assault as ‘threatened assault’ in order to provide a clearer conception of the defendant’s actions and blameworthiness, as well as assigning a fair label to the offences (ibid). 
The principal issue which has influenced the need for reform is the unsatisfactory structure or hierarchy of offences. S20 and s47 both have a maximum sentence of five years if the defendant is convicted, however s20 is supposed to be ‘more serious’ in the structured hierarchy of offences of the OAPA (Eugenicos,2017). This may cause confusion for both prosecutors and defenders in debating a suitable sentence for the degree of the crime committed.




Similarly, there are broadening gaps between low-level offences. For instance, assault holds a maximum sentence of six months, whereas ABH holds a much longer maximum sentence of five years (Horder,1994). As a result, confusion arises among prosecutors whereby they must come to a decision by taking into account the level of injury to charge for a lesser offence. This risks a Crown Court trial if the offence caused actual injury, which is unnecessary and more expensive (Eugenicos,2017).

In addition, there is a need for a clear hierarchy in injury. For example, wounding would be classed as grievous bodily harm (GBH). In the case of Moriarty and Brooks (1834), Lord Lyndhurst claims that both layers of skin have to be broken to class as a wound, and therefore classed as GBH. However, even a small prick would cause ‘wounding’ (Moriarty and Brooks, 1834, cited in Bingham (1834)). In 1861 when the OAPA was founded, being convicted of inflicting GBH would be understandable, as it was around a time where there was little medical knowledge and simple infections could amount to death. In this sense, the OAPA is outdated, and there is a need for adjustments with the hierarchy of injury (Eugenicos,2017).


In order to connect offences concerning common assault and the more serious ABH; such as between s20 and s47; the Law Commission suggest a new labelled crime known as ‘aggravated assault’ (Bowcott,2015). This offence would only be reviewed in the Magistrate’s court and would only serve the defendant a maximum 12-month charge. This would save the expensive legal process through the Crown court, also saving valuable time and taking into account victims; giving them a swifter justice as explained by Richard Monkhouse, National Chairman of Magistrate’s Association in England and Wales (ibid). According to Bowcott (2015) the Crown court serve sentences of 12 months or less to over 70 per cent of ABH cases, therefore the suggested aggravated assault would provide a solution to this issue. 





In a report carried out at Bangor University, Professor David Ormerod states that 200,000 cases of violent behaviour are sentenced annually, but the outdated law is often confusing for those involved including the court of law, defendants and victims Although there has been much support for a reform of the current legislation, there has also been conflict whereby disagreements have arisen regarding the proposed amendments. According to the Bar Council and the Criminal Bar Association, the limited offences that exist such as s17 could be eradicated and some amendments could be made to the structure of offences, although there is no need for widespread reform (Law Commission,2015). 

Regarding the language used, the London Criminal Court’s Solicitors’ Association admit that some careful amendments are needed, although most of the language is already ‘’well understood’’. They claim that removing some of the rarely used offences will have little effect compared to the new proposed offences that may even be hardly ever prosecuted.  Similarly, John Spencer warns that the attempts to improve the law can have an adverse effect, although he does admit that the degree of offences of assaults and injury could be reduced (Law Commission,2015).
 (Bowcott,2015). He also claims that in order to ensure that the legal process is sped up and made more efficient, a more clearly organised hierarchy of defined offences is necessary (ibid). The Crown courts convicted around 7% to 12% of defendants accused of ABH between 2003 and 2013, served with sentences of 6 months or less. These cases could have been dealt with by the Magistrate’s court which would have saved valuable resources (Law Commission,2015). 

There have been numerous endeavours of reform concerning the OAPA (1861), even dating back to the 1985 and 1989 Draft Criminal Codes (Eugenicos,2017).  In 2011, the Ministry of Justice requested that the Law Commission produce a scoping study, investigating the law of offences against the person; their 11th programme of reform (Jackson and Storey,2015). For over a decade, the Law Commission and the Home Office have made attempts to reform the current OAPA legislation with concerns regarding it being obsolete. There have been six attempts in total at present for a reform by the government, including the Draft Bill (1998); providing the basis for current proposed reforms; and the Scoping Consultation Paper (2015) (Eugenicos,2017).

The recommended reform by the Law Commission has been greatly influenced by the Home Office Draft Bill of 1998. It was pursued in order to introduce key amendments within this region of law (Eugenicos,2017). The Council of District Judges commented that although the Draft Bill is more current than the original suggestion of reform, the draft was produced 17 years ago and needs to be reviewed in order to make it relevant to the modern-day (Law Commission,2015). The Law Commission recognises this and advises modifications within the Scoping Report, with the attempt to create a more relevant and contemporary legislation (ibid).  

Although there has been much support for a reform of the current legislation, there has also been conflict whereby disagreements have arisen regarding the proposed amendments. According to the Bar Council and the Criminal Bar Association, the limited offences that exist such as s17 could be eradicated and some amendments could be made to the structure of offences, although there is no need for widespread reform (cited in Law Commission,2015, p 38). 

Regarding the language used, the London Criminal Court’s Solicitors’ Association admit that some careful amendments are needed, although most of the language should have no difficulty in understanding. They claim that removing some of the rarely used offences will have little effect compared to the new proposed offences that may even be hardly ever prosecuted (cited in Law Commission, 2015, p 39).  Similarly, John Spencer warns that the attempts to improve the law can have an adverse effect, although he does admit that the degree of offences of assaults and injury could be reduced (cited in Law Commission, 2015, p 39).
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