


Task 1 Section A:

To: David Smith, Managing Director 
From: Nadine Galtry, HR Consultant 
Date: 13th February 2024
Subject: Sarah Walters Employment Tribunal Claim

I am writing to advise you regarding the Employment Tribunal (ET) claim made by one of your previous employees, Sarah Walters. I will advise on how you will need to respond to the ET, what claims Sarah may bring, and some guidance in my professional opinion about whether it would be beneficial to settle the case once all the information is presented. 

Responding to the ET1
I note that the early conciliation through ACAS did not proceed and that you have now received a response pack. In order to respond to the claim, you will need to complete the paper form (ET3) which was sent to you, or an online version is available through the Gov.uk website. Your response to the claim must be received by the tribunal office within 28 days of the date the claim form was sent to you. The claim form sent to you was dated 10th February 2024; therefore, you must complete the response form and return it to the tribunal office on or before 9th March 2024 (Harper James, 2023). 
If you are unable to meet the response deadline detailed above, you may ask the tribunal to extend the timescales in writing as soon as possible. Your request for an extension must provide full reasoning for why you are unable to complete the response within the allotted time. Should you apply for an extension after the 28 days has passed you will need to provide a draft of your response or explain why this cannot be provided. An Employment Judge will decide whether to allow the extension and you will be informed of their decision. 
In your response you must include, at a minimum, your full name and address, and whether you wish to resist (defend) all or part of the claim. Should you not provide the minimum information, not use the approved form, or fail to complete the response within 28 days without an extension your response will not be accepted and you will not be able to resist the claim (HM Courts & Tribunals Service, 2024). Within the ET3 form you should outline your defence clearly and try to ensure that you are concise, avoiding any unnecessary information. You may also want to include any alternative arguments you want to make, I will go in to more detail about your options with this below.

Grounds, claims and eligibility
Having read the statements from Sarah Walters, George Smith, and Angela Davies along with the other information you have provided, I believe that Sarah could make claims on the grounds of disability discrimination. Sarah has advised within her claim that she has suffered with depression for a number of years and has suffered with migraines for the last few years. Under Section 6 of the Equality Act 2010, a disability is a physical or mental impairment that has a substantial and long-term negative effect on the ability to do normal day-to-day activities. Using this definition, it could be determined that Sarah has a disability as she meets the definition of long-term and from the statement it is documented that her depression and migraines have had a negative effect on her day-to-day. In the case of Phillips v Aneurin Bevan University Local Health Board (2023), the claimant alleged disability discrimination owing to work related stress. The decision was taken that the claimant was disabled under the definition of the Equality Act 2010, the key focus being around the long-term effect, i.e. a substantial impairment for at least 12 months.   

In line with the above, it is noted from the statements of George Smith, Angela Davies, and Sarah that no reasonable adjustments were put in place such as additional rest breaks or flexibility around starting times despite Sarah stating that she had requested this to her manager, Angela Davies. As the employer, you have a duty under section 20 of the Equality Act 2010 to make reasonable adjustments for any worker with a disability to ensure they are not put at a substantial disadvantage when doing their jobs (GOV.uk, no date a). Failure to do so could result in a claim of disability discrimination as a failure to make reasonable adjustments. In the case of McKenzie v University Hospitals of Leicester NHS Trust (2022) there are similarities by way of the claimant suffering with both migraines and a mental health condition, the respondent did not make any reasonable adjustments to the workplace. The outcome of the case was in favour of the claimant on counts of disability discrimination and unfair dismissal and they were awarded compensation at the sum of £38,072.24. However, discrimination claims must normally be brought within three months of the act, or in cases of a failure to make reasonable adjustments, within three months of the failure. Within the statement from Sarah, it is noted that she requested flexibility in the summer of 2023 so it could be concluded that she has not brought the claim within the three-month timeline (VWV, 2023). As per the case of Matuszowicz v Kingston Upon Hull City Council (2009), following appeal, it was understood that the tribunal would need to identify from what date the claimant could conclude that the employer was not going to make reasonable adjustments. This is also evident in Fernandes v Department for Work and Pensions (2023).

Sarah may also claim for constructive dismissal as she terminated her contract with yourselves without notice as she felt unable to return. Constructive dismissal is accepted where the employer’s behaviour constitutes a repudiation of the contract and the employee, in this case the breach of confidence and trust may stem from the lack of reasonable adjustments made to accommodate the claimants’ disabilities as noted previously (Lewis, Sargeant and Schwab, 2023). 

Possible Defence
As mentioned, employers must consider requests for reasonable adjustments by law, however not all requests will be reasonable and therefore can be declined (Davidson Morris, 2023). By way of defence, you may argue that the adjustments Sarah requested were not reasonable for the business. It may be possible to claim that offering the ability to take breaks during a lunch rush at the café would not be feasible due to the demand on staff at that time. Within George Smith’s statement he states that on 25th August 2023 he visited the café and found that the service time was severely delayed causing customers to complain, some left without having their food and had to be refunded. During this time George found that Sarah was taking an unscheduled break which may have contributed to the café service being delayed. It is therefore possible to conclude that Sarah’s unscheduled break that day caused a financial detriment to the business and it would not be feasible as a reasonable adjustment. In my professional opinion I would not recommend this argument as while the above is valid, it does not appear that any negotiation or actual conversation about reasonable adjustments took place.

Award and compensation factors
If the tribunal consider that Sarah was unfairly dismissed on grounds of constructive dismissal, she will be entitled to payment of a basic award which is calculated in the same way as redundancy payments (Citizens Advice, 2019). I can find from the information provided within the statements that Sarah started working for Capital on 9th September 2021, left on 23rd December 2023, she is 44 years old and was earning a salary of £16,250. Based on this information the basic award the claimant could receive is £937.50 (GOV.uk, no date b). 
I am not aware if Sarah has found alternative employment since leaving Capital, as such the tribunal may consider a compensatory award which would factor in past and future loss of wages up to when Sarah found, or is likely to find a new job, loss of employment rights, and loss of pension rights. The tribunal would decide on the exact amount they felt was appropriate and this does vary from case to case, however there is a cap of an annual statutory limit, or 52 week’s pay, whichever is lower (Winston Solicitors, no date). 
An alternative would be that the tribunal orders you to reinstate and reengage Sarah as if she had not been dismissed, meaning that you would need to pay her in arrears from the date she left and employ her in to the same role. This would only be applicable if Sarah wants to be reemployed which she does not make an indication to in her ET1, however she may decide that would be a better outcome for her (GOV.uk, 2024). 
A tribunal may look to include an ‘injury to feelings’ compensation for any distress the claimant has experienced, this is calculated through Vento bands depending on the perceived severity ranging from £1,200 in the lowest band to £58,700 in the highest band (Working families, no date). The tribunal may assess whether there is compensation for personal injury, in Sarah’s case this could be depression caused by the discrimination. The tribunal may also consider if there are aggravated damages should they believe you as the employer acted particularly badly towards Sarah. Disability discrimination claim awards are uncapped (Morton Fraser MacRoberts, 2024), however according to GOV.uk (2023) disability discrimination claims received an average award of £45,000 in 2022/23, and the highest award for disability discrimination was a sum of £1,770,000.

Possible deductions from award
The tribunal would need to consider any state benefits Sarah has received if she has claimed any benefits since leaving. The statement of George Smith details that Sarah resigned without notice, if you incurred additional costs as a result of this such as spending more money to hire someone to back-fill short-term, or pay for overtime to existing staff, you may be able to claim these costs back (ACAS, 2024a). 


Settling the case
I would advise trying to settle this case with Sarah prior to reaching the final Employment Tribunal hearing. By account of the statement in the ET1, and the statements from both George Smith and Angela Davies, Sarah’s long standing medical issues which could be accepted as a disability were known to the organisation from at least the summer before she left the organisation. Sarah requested reasonable adjustments in the form of flexible working practices which were disregarded seemingly without negotiation or consideration. From reading the statements, there were performance issues identified with Sarah regarding time-keeping, however it is possible that these issues were directly related to the migraines she was suffering from, and the failure to make reasonable adjustments in this situation can be viewed as a direct breach of your duties as an employer under section 20 of the Equality Act 2010. 

Conclusion
In summary, you must respond to the ET1 on or before 9th March 2024 if you wish to resist the claim, ensuring you provide at least the minimum required information, but being as detailed as possible if providing a defence. Sarah could bring claims of disability discrimination, failure to make reasonable adjustments and constructive dismissal, there is evidence throughout the statements provided to confirm these. The tribunal could award £937.50 as a minimum basic award. You will likely be better off settling the case before it reaches tribunal as Sarah will likely receive higher compensation through a disability discrimination claim. 







Task 1 Section B:

To: Board of Directors, Capital
From: Nadine Galtry, HR Consultant 
Date: 13th February 2024
Subject: Garden centre redundancies 

I am writing to advise on the issues raised within the email regarding four redundancies within the garden centre at Capital and to provide advice and guidance on the redundancy process. 


I note from your email that redundancies are being considered due to a reallocation of garden centre duties to another existing employee in the case of the Garden Centre Manager, and outsourcing the roles in regards to the three growers. Under Section 139 of the Employment Rights Act (ERA) 1996, dismissal by reason of redundancy will be accepted where the requirements for an employee to carry particular work have, or are expected to ceased or diminish. I believe you have met the definition of redundancy in the cases of the Garden Centre Manager and the growers as their duties are expected to cease through the reallocation of their work to others. 

Redundancy process
In order to follow the correct redundancy process, I recommend that you follow the ACAS guidance (2024b) along with any redundancy policies you have internally. The first step of the process is to identify a pool of employees who may be at risk, you have essentially already completed this by identifying the four employees within the garden centre as your pool. This is usually where you would engage with trade unions, but I understand from your email that Capital does not recognise any trade union and nor is there a collective agreement in force. As all the employees in your pool are potentially to be made redundant there is no requirement for you to create a selection criterion. You should assess if there are any opportunities to keep the potentially effected staff in employment. You have mentioned within your email that you are expanding the café and building work is underway which is likely to generate some job creation within food preparation and service. You should look to redeploy individuals to avoid redundancies by comparing transferable skills they have to vacant or new roles you have available. The garden centre roles and café roles are likely to be limited in terms of transferable skills but you should still offer the four members of staff the opportunity of the any vacancies you may have. According to Gov.uk (no date c), for the offer of a new role to be valid it should be unconditional and in writing, the offer must be made before their current contract ends, you need to indicate how the new job differs from their current one, and they must start in the new role within four weeks of the current job ending. They would also be entitled to a four-week trial period should they accept the offer, to see if the role would be suitable for them. If you both agree that the role is not suitable following the trial period, they would still be entitled to redundancy payment.
Should the alternative employment option not be suitable, as per the ACAS guidance (2024b) you will need to hold an initial meeting with those who will potentially be affected to explain the reason for the redundancies. It is important to advise the employees at this point that the redundancies are only a possibility and will be subject to consultation, you should then follow this up in writing to each at risk employee. 

Consultation
As the planned redundancies will be fewer than 20 people in a 90-day period you are not required to hold a collective consultation, nor will you need to complete the HR1 form for the Redundancy Payments Service (RPS). The consultation period should consist of two individual meetings. For both meetings you will need to send a written invitation, offer the right to representation, while you do not recognise trade unions, they may wish to bring a colleague. The letters should outline the reasons for redundancy and that it is only provisional and advise employees that there will be time during the consultation for consideration and further investigation if needed. You will also need to give the employees reasonable time between receiving the letter and the meetings taking place should they want to prepare any challenges (ACAS, 2024c). 
During the meetings you should give employees the opportunity to comment on and challenge their redundancy, and allow them to make suggestions on ways to avoid redundancy. You also need to advise them on any vacancies that are available to them. It is good practice to discuss the redundancy package and advise them of their right to appeal. It is important that you keep detailed notes of these meetings. 
There is no specific timeline for consultation but it should be a meaningful process so it is not advised to rush. Consultation is an important part of the process which must be undertaken appropriately, failure to consult can lead to employment tribunals as an unfair dismissal, however where the dismissal was likely to occur regardless of consultation compensation may be reduced, also known as Polkey reduction which comes from the Polkey v AE Dayton Services Ltd (1987) case, this can also be seen in Mugford v Midland Bank Plc (1997). In both of these cases the individuals won the case of unfair dismissal however the compensation was reduced on the judgement that the dismissal could have been fair aside from the procedural defect. 

Termination
You must confirm the termination in writing and outline their notice period, the statutory notice periods depending on service length are defined below, however you should assess whether your policies or employment contracts state anything different:
· For those employed for one month to two years, they are entitled to at least one week’s notice.
· For those employed for between two and twelve years, they are entitled to one week for each year employed.
· For those employed for twelve years or more, they are entitled to a maximum of twelve weeks.
You may be able to offer payment in lieu of notice (PILON) should the employment contracts include this clause. This would allow you to terminate the employment without the employees completing the relevant notice period, however you will still need to pay them for the notice period (GOV.uk, no date d). 

Redundancy pay
Redundancy pay can be calculated using the GOV.uk (no date b) calculator. I have included a breakdown below of the redundancy payments due based on the details you have provided with a termination date of 31st March 2024. 

Bob Davis is entitled to a total payment of £4815. This consists of one and a half weeks pay for each year of service where Bob was aged 41+, this equals nine weeks pay. Bob is entitled to a statutory minimum of 6 weeks’ notice.

Daniel Barnes has no entitlement to redundancy payment as he does not have the minimum of two years’ service to be eligible. Daniel is entitled to a statutory minimum of 1 weeks’ notice.

Jane Maddison is entitled to a total payment of £765. This consists of one week’s pay for each year of service where Jane was aged 22+, this equals three weeks’ pay. Jane is entitled to a statutory minimum of 3 weeks’ notice.

Steve Tyler is entitled to a total payment of £4180. This consists of one and a half weeks pay for each year of service he was 41+, and one week’s pay for each year of service he was 22+, this equals eleven weeks pay. Steve is entitled to a statutory minimum of 10 weeks’ notice. 

Redundancy payments must be made no later than the individuals final pay day. You should inform the individuals how and when the payments will be made, such as whether this will be within their normal pay or as a separate payment. Not making the payment on time could enable the individuals to submit an Employment Tribunal claim. 

Conclusion
You may lawfully proceed with the redundancy process for the four individuals within the garden centre, ensuring to follow the ACAS code of practice for a fair and transparent process. 
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